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A-5 United States Court of Appeals for the 
District of Columbia Filed Feb 3 1948 

IX THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA. 

No. 9766 

Bay State Beacon, Inc., Appellant , 

v. 

Federal Communications Commission, Appellee. 

Notice of Appeal and Statement of the Reasons Therefor 

NOTICE OF APPEAL. 

Bay State Beacon, Inc., an applicant for a construction 
permit for a standard broadcast station in Brockton, Mass¬ 
achusetts, gives notice that it appeals under the provisions 
of Sections 402(b)(1) and 402(b)(2) of the Communica¬ 
tions Act of 1934 from a decision of the Federal Communi¬ 
cations Commission, released on January 14, 1948, denying 
its application and granting the application of the Cur-Nan 
Company for the same facility. 

Statement of the Proceedings. 

1. On September 17, 1945, Bay State Beacon, Inc., filed 
an application for a construction permit for a standard 
broadcast station in Brockton, Massachusetts on the fre¬ 
quency of 1450 kilocycles, 250 watts power, unlimited time 
of operation. Subsequently, applications for the same 
facility were filed by the Plymouth County Broadcasting 
Company and the Cur-Nan Company, among others imma¬ 
terial here. The applications for this facility were 
mutually exclusive. 

2. On November 28, 1945, the Commission designated for 

hearing, in a consolidated proceeding, the competi- 
A-6 tive applications of Bay State Beacon, Inc., Cur- 
Nan Company and the Plymouth County Broadcast¬ 
ing Company, among others immaterial here, on certain 
specific and designated issues. 




3 



3. On March 24, 1947, the Commission, after hearing, 
adopted a proposed decision (released March 27, 1947) pro¬ 
posing to grant the application of the Plymouth County 
Broadcasting Company and to deny the applications of 
Bay State Beacon, Inc., and the Cur-Nan Company. 

4. Exceptions to the proposed decision were filed by the 
two disfavored applicants and oral argument on these ex¬ 
ceptions was held before the Commission on May 29, 1947. 

5. On September 8, 1947, the Commission adopted a final 
decision granting the application of the Cur-Nan Company 
and denying the applications of Bay State Beacon, Inc., 
and the Plymouth County Broadcasting Company. 

6. Upon petitions for rehearing filed by the disfavored 
applicants, the Commission on December 16, 1947, set aside 
its final decision and a second oral argument was held be¬ 
fore the Commission on January 12, 1948. 

7. On January 14, 1948, the Commission released its 


second final decision granting the application of the Cur- 
Nan Company and denying the applications of Bay State 
Beacon, Inc., and the Plymouth County Broadcasting Com¬ 
pany. In all material respects, the second final decision 
was the same as the first, except that Commissioners Jones 
and Sterling (neither of whom participated in the first de¬ 
cision) dissented, voting in favor of a grant to Bay State 
Beacon, Inc. A copy of the second final decision is attached 
hereto as Exhibit A. 

A-7 Specifications of Error. 

8. The action of the Commission in denying pie 
application of Bay State Beacon, Inc., and in granting the 
application of the Cur-Nan Company was arbitrary, capri¬ 
cious and an abuse of discretion and otherwise not in 
accordance with law in the following respects: 

(a) The findings of fact (paragraph No. 7) of the Com¬ 
mission with regard to the program plans of the Bay State 
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Beacon, Inc., by implication, innuendo, the finding of facts 
not of record and the failure to find material facts, distort 
the plans of the applicant as they appear in the testimony 
and exhibits to the prejudice and disfavor of the applicant. 

(b) The Second conclusion of the Commission is stated 
without any reasonable articulation of the grounds there¬ 
fore; and it is contrary to the Commission’s uniform prac¬ 
tice of preferring “local residents” and “integration of 
management with ownership” without any articulation of 
reasons for a change in policy or any grounds distinguish¬ 
ing this case from prior cases. 

(c) In the Third conclusion of the Commission, the Com¬ 
mission decides that the program plans of the Cur-Nan 
Company will better serve the Brockton area than the plans 
of Bay State Beacon, Inc., solely on a comparison of the 
amount of “sustaining time” offered in the plans. No 
attempt was made to compare the programs or program 
content of the plans; no reasonable articulation of the 
grounds or reasons for the conclusion are given; no reason¬ 
able articulation of the reasons is given why this 

A-8 case differs from other cases in which the relation¬ 
ship of sustaining to commercial time is not consid¬ 
ered by the Commission to be conclusive in a comparative 
consideration of program plans, or why program plans 
which contain more sustaining time are necessarily better 
without consideration of program content. 

(d) The Fourth conclusion of the Commission is not in 
accord with any testimony in the record and is in fact con¬ 
tradictory to the findings of fact (Nos. 10, 11 and 12). 

9. The action of the Commission in denying the applica¬ 
tion of Bay State Beacon, Inc., and in granting the appli¬ 
cation of the Cur-Nan Company was in excess of statutory 
jurisdiction, authority and limitations and contrary to law 
in the following respects: 
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(a) In this decision the Commission has attempted t<|> 
exercise a supervisory control over program content and 
business management for which there is no warrant in law 
and which is specifically prohibited by Sec. 326 of the Com¬ 
munications Act of 1934. 

(b) The decision denies appellant the fair comparative 
consideration of its application to which it is entitled. 

(c) The decision is contrary to the First and Fifth 
Amendments to the Constitution of the United States. 

Relief Requested. 

Wherefore the Appellant prays that the Court enter its 
order reversing and setting aside the action of the 
A-9 Commission and remanding the case to the Commis ¬ 
sion for proceedings consistent with law. 

Bay State Beacon, Inc. 

By Philip J. Hennessey, Jr. 

Segal, Smith & Hennessey 
816 Connecticut Avenue 
Washington 6, D. C. 

Its Attorneys . 

February 3, 1948. 

ACKNOWLEDGMENT OF SERVICE. 

Receipt is hereby acknowledged of a copy of the fore¬ 
going Notice of Appeal and Specifications of Error. 

T. J. Slowie, 

Secretary 

Federal Communications 

Commission 
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AFFIDAVIT OF SERVICE. 

I, Keo H. Goss, have mailed a copy of the foregoing 
Notice of Appeal and Specifications of Error to: 

Joseph L. Rauh, Esq. 

1631 K Street, N. W. 

Washington 6, D. C. 

Leon Kowal, Esq. 

11 Beacon Street 
Boston 8, Massachusetts 
Attorneys for Cur-Nan Company 

Cohn & Marks, Esqs. 

1420 New York Avenue, N. W. 
Washington 5, D. C. 

Attorneys for Plymouth County 
Broadcasting Company 

Keo H. Goss 

• •*#*••*** 

A-2 United States Court of Appeals 

for the District of Columbia Filed Mar 3 1948 

in the united states court of appeals 

FOR THE DISTRICT OF COLUMBIA. 

No. 9766. 

Bay State Beacon, Inc., Appellant 


v. 

Federal Communications Commission, Appellee. 

Notice of Intention to Intervene Pursuant to 
Section 402(d) of the Co mmuni cations 
Act of 1934 

The Cur-Nan Company, holder of a construction permit 
for a local radio station on 1450 kilocycles at Brockton, 
Massacuhsetts, hereby gives notice of its intention to inter- 
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vene in the above-entitled cause under the provisions of 
Section 402(d) of the Communications Act of 1924 (43 
Stat. 926; Tit. 47 U. S. Code § 402(d)) and files herewith a 
verified statement showing the nature of its interest an the 
proceeding together with proof of service of this notice 
and the said verified statement upon appellant Bay State 
Beacon, Inc. and the Federal Communications Commission. 

Cur-Nan Company 

By /s/ Joseph L. Rauh, Jr. 

Joseph L. Rauh, Jr. 

Bated: March 3, 1948. 

Rauh & Levy 
1631 K Street, N. W. 
Washington 6, D. C. 

By /s/ Leon Kowal 
Leon Kowal 


Smith & Kowal 
11 Beacon Street 
Boston 8, Mass. 


A-3 Verified Statement of Interest 

Mr. Matthew J. Noonan, being duly sworn, deposes; and 
says that: 

1. He is Vice President, Secretary and General Manager 
of the Cur-Nan Company of Brockton, Massachusetts. 

2. The application of the Cur-Nan Company for the same 
facility sought by appellant Bay State Beacon, Inc., was 
granted by the Federal Communications Commission on 
January 12, 1948, and the Cur-Nan Company is the holder 
of a valid construction permit to build on the facility 
sought by appellant. 

3. The applications of appellant Bay State Beacon, Inc., 
and the Cur-Nan Company are mutually exclusive, so that 
the Cur-Nan Company would be adversely affected l|)y a 
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reversal or a modification of the decision of the Commis¬ 
sion complained of by appellant Bay State Beacon, Inc. and 
is therefore an interested party entitled to intervene and 
participate in the above-entitled proceeding under Section 
402(d) of the Communications Act of 1934, 48 Stat. 926; 
Tit. 47 U. S. Code §402{d). 

/s/ Mathew J. Noonan 
Matthew J. Noonan 


Subscribed and sworn to before me this 27th day of Feb¬ 
ruary, 1948. 

/s/ Leon J. Kowal 
Notary Public 

My Commission expires: 

February 4, 1955. 

A-4 CERTIFICATE OF SERVICE. 

I hereby certify that a copy of the attached Notice 
of Intention to Intervene Pursuant to Section 402(d) of the 
Communications Act of 1934 and of the attached Verified 
Statement of Interest were served upon Bay State Beacon, 
Inc., appellant, and the Federal Communications Commis¬ 
sion, appellee by sending copies thereof, by prepaid mail 
to the following: 

Segal, Smith & Hennessey 
816 Connecticut Avenue 
Washington 6, D. C. 

Attorneys for Bay State Beacon, Inc. 

Benedict P. Cottone, 

General Counsel 

Federal Communications Commission 
Washington, D. C. 

William W. Kramer 
William W. Kramer 
1631 K Street, N. W. 
Washington 6, D. C. 

Dated: March 3, 1948. 

• •••*••••• 
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Excerpt from Application of Bay State Beacon, Inc 

134 30(b) State the number of hours and percentage of 

time per month to be devoted to: 

(1) Commercial programs—Estimated 215 hours, 40.9%. 

(2) Sustaining programs—Estimated 310 hours, 59.1%. 

##**#*##*# 

Excerpt from Amendment to Application of Cur-Nan 

Company 

190 30(b) Answer should be— 

(1) Commercial Programs—306 hours, 60%. 

(2) Sustaining Programs—204 hours, 40%. 

********** 

573 FEDERAL, COMMUNICATIONS COMMISSION 

WASHINGTON 25, D. C. 

Notice of Hearing 

Docket No. 6845 
File No. Bl-P-4054 

In rc Application of: Cur-Nan Company (New) 

Date Filed: September 26,1945 
For: Construction Permit 
Class of Service: Standard Broadcast 
Class of Station: Standard Broadcast 
Location: Brockton, Massachusetts 

Operating Assignment Specified: Frequency, 1450 kc; 
Power, 250 w; Hours of Operation: Unlimited time 

You are hereby notified that the Commission has exam¬ 
ined the application in the above-entitled case and has des¬ 
ignated the matter for hearing in consolidation with the 
applications of Bay State Beacon, Inc., Brockton, Massa¬ 
chusetts (File No. B1-P-39S3, Docket No. 6843), Mitchill G. 
Meyers, Ruben E. Aronheim, and Milton H. Meyers, Brock¬ 
ton, Massachusetts (File No. B1-P-3S19, Docket No. 6344), 
Templetone Radio Mfg. Corporation, Boston, Massachu¬ 
setts (File No. Bl-P-4146, Docket No. 6846) and Plymouth 


10 


County Broadcasting Corporation, Brockton, Massachu¬ 
setts (File No. Bl-P-4216, Docket No. 7008), on the follow¬ 
ing issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant corporation, and of its offi¬ 
cers, directors, and stockholders, to construct and operate 
the proposed station. 

2. To determine the areas and populations which may be 
expected to gain primary service from the operation of the 
proposed station and the character of other broadcast serv¬ 
ices available to those areas and populations. 

3. To determine the type and character of program serv¬ 
ice proposed to be rendered and whether it would meet the 
requirements of the populations and areas proposed to be 
served. 

4. To determine whether the operation of the proposed 
station would involve objectionable interference with any 
existing broadcast stations, and if so, the nature and extent 
thereof, the areas and populations affected thereby, and the 
availability of other broadcast service to such areas and 
populations. 

5. To determine whether the operation of the proposed 
station would involve objectionable interference with serv¬ 
ices proposed in the pending application of Temple- 

574 tone Radio Mfg. Corporation (File No. Bl-P-4146, 

Docket No. 6846) or in other pending applications 

for broadcast facilities, and if so, the nature and extent 

thereof, the areas and populations affected thereby, and 

the availability of other broadcast service to such areas and 
* 

populations. 

6. To determine whether the installation and operation 
of the proposed station would be in compliance with the 
Commission’s Rules and Standards of Good Engineering 
Practice concerning standard broadcast stations. 
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7. To determine whether the erection of the antenna 
tem proposed herein would be consistent with Civil A} 
nautics Administration requirements. 

8. To determine on a comparative basis which, if an|' 
the applications in this consolidated proceeding shoulji 
granted. 


sys- 

ero- 


of 

be 


The applicant is hereby given the opportunity to ottain 
a hearing on such issues by filing a written appearance in 
accordance with the provisions of Section 1.382(b) of the 
Commission’s Rules of Practice and Procedure. Persons 
other than the applicant herein and the applicants already 
made a party by consolidation, who desire to be heard must 
file a petition to intervene in accordance with the provisions 
of Sections 1.102,1.141 and 1.142 of the Commission’s Rules 
of Practice and Procedure. 

The applicant’s address is as follows: 

Cur-Nan Company, 10 Post Office Square, Room 1(362, 
Boston, Massachusetts. 

Dated at Washington, D. C., Dec. 28,1945. 


By the Commission 

T. J. Slowie, 
Secretary. 


(87675) 


cww 
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576 FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON 25, D. C. 

Notice of Hearing 

Docket No. 6843 
File No. Bl-P-3983 

In re Application of: Bay State Beacon, Inc. (New) 

Date Filed: September 18,1945 
For: Construction Permit 
Class of Service: Standard Broadcast 
Class of Station: Standard Broadcast 
Location: Brockton, Massachusetts 

Operating Assignment Specified: Frequency, 1450 kc; 

Power, 250 w; Hours of Operation: Unlimited time 

You are hereby notified that the Commission has exam¬ 
ined the application in the above-entitled case and has des¬ 
ignated the matter for hearing in consolidation with the 
applications of Mitchell G. Meyers, Ruben E. Aronheim, 
and Milton H. Meyers, Brockton, Massachusetts (File No. 
Bl-P-3819, Docket No. 6844), Cur-Nan Company, Brockton, 
Massachusetts (File No. Bl-P-4054, Docket No. 6845), Tem- 
pletone Radio Mfg. Corporation, Boston, Massachusetts 
(File No. Bl-P-4146, Docket No. 6846), and Plymouth 
County Broadcasting Corporation, Brockton, Massachu¬ 
setts (File No. Bl-P-4216, Docket No. 7008), on the follow¬ 
ing issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant corporation, and of its offi¬ 
cers, directors, and stockholders, to construct and operate 
the proposed station. 

2. To determine the areas and populations which may be 
expected to gain primary service from the operation of the 
proposed station and the character of other broadcast serv¬ 
ice available to those areas and populations. 

3. To determine the type and character of program serv¬ 
ice proposed to be rendered and whether it would meet the 
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requirements of the populations and areas proposed to be 
served. 

4. To determine whether the operation of the proposed 
station would involve objectionable interference with any- 
existing broadcast stations, and if so, the nature and extent 
thereof, the areas and populations affected thereby, aijd the 
availability- of other broadcast service to such areajs and 
populations. 

5. To determine whether the operation of the proposed 
station would involve objectionable interference with the 
service proposed in the pending application of Templetone 
Radio Mfg. Corporation (File No. Bl-P-4146, Docket No. 
6846), or in other pending applications for broadcast facili¬ 
ties, and if so, the nature and extent thereof, the areas and 
populations affected thereby, and the availability of ^>tlier 

broadcast service to such areas and populations. 

577 6. To determine whether the installation and oper¬ 

ation of the proposed station would be in compliance 
with the Commission’s Rules and Standards of Good JCngi- 
neering Practice concerning standard broadcast stations. 

7. To determine whether the erection of the antenna sys¬ 
tem proposed herein would be consistent with Civil Aero¬ 
nautics Administration requirements. 

8. To determine on a comparative basis which, if ary, of 
the applications in this consolidated proceeding should be 
granted. 

The applicant is hereby given the opportunity to obtain 
a hearing on such issues by filing a written appearance in 
accordance with the provisions of Section 1.382(b) of the 
Commission’s Rules of Practice and Procedure. Persons 
other than the applicant herein and the applicants alrpady 
made a party by consolidation, who desire to be heard must 
file a petition to intervene in accordance with the provisions 
of Sections 1.102,1.141 and 1.142 of the Commission’s Rules 
of Practice and Procedure. 
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The applicant’s address is as follows: 

Bay State Beacon, Inc., c/o Robert M. Fletcher, 106 Main 
Street, Brockton, Massachusetts. 

Dated at Washington, D. C., Dec. 28, 1945. 


CWW 


By the Commission 

T. J. Slowie, 
Secretary. 


* * #**###* 
Excerpts from Hearing of March 5,1946 

779 Before the Federal Communications Commission 




Docket No. 6843 


In the Matter of: 

Application of Bay State Beacon, Inc., Brockton, Massa¬ 
chusetts, for 1450 kc, operating on 250 watt power. 

Docket No. 6844 


In the Matter of: 

Application of Mitchell G. Meyers, Ruben E. Aronheim, 
and Milton H. Meyers, Waterbury, Connecticut, for 
1450 kc, operating on 250 watt power. 

Docket No. 6845 

In the Matter of: 

Application of Cur Nan Company, Boston, Massachusetts, 
for 1450 kc, operating on 250 watt power. 

Docket No. 7008 


In the Matter of: 

Application of Plymouth County Broadcasting Corpora¬ 
tion, Brockton, Massachusetts, for 1450 kc, operating 
on 250 watt power. 
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Docket No. 7315 

In the Matter of: 

Application of Old Colony Broadcasting Company, Inc., 
Brockton, Massachusetts, for 1450 kc, operating on 
250 watt power. 

Courthouse, 

Brockton, Massachusetts, 

Tuesday, March 5, 1946. 

780 The above-entitled matter came on for hearing at 
10:30 o’clock a.m., before Commissioner William H. 

Wills. 

Appearances : 

On behalf of Bay State Beacon, Inc.: Philip J. Hennes¬ 
sey, Jr., 1026 Woodward Bldg., Washington, D. C. 

On behalf of Mitchell G. Meyers, Ruben E. Aronheim and 
Milton H. Meyers: Neville Miller, 218 Munsey Bldg., 
Washington, D. C. 

On behalf of Cur Nan Company: Leon J. Kowal, 11 Bea¬ 
con Street, Boston, Massachusetts. 

On behalf of Plymouth County Broadcasting Corpora¬ 
tion : Leonard H. Marks, 1420 New York Ave., Wash¬ 
ington, D. C. 

On behalf of Old Colony Broadcasting Company, jfric.: 
Arthur W. Scharfeld, National Press Bldg., Washing¬ 
ton, D. C. 

On behalf of Federal Communications Commission: 
Philip Bergson, Federal Communications Commission, 
Washington, D. C. 

####•***# 

798 Commissioner Wills: All right. Now, I thpik if 
we swear our witnesses in collectively, we will s^ive a 

great deal of time on that. 

* I 

Will all the witnesses in the room please stand and take 

the oath? 

(The witnesses were sworn.) 
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Commissioner Wills: We will call Docket No. 6S43, ap¬ 
plication of Bay State Beacon, Inc. 
#*####*##* 

803 Henry G. Fischer was called as a witness, and hav¬ 
ing been previously sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

By Mr. Hennessey: 

Q. What is your full name? A. Henry G. Fischer, 1415 
South Edgewood Street, Arlington, Virginia. 

Q. Is that your permanent home address? A. That is at 
present my permanent home address. 

#*#***##•* 

804 Q. Are you a citizen of the United States? A. I 
am a citizen of the United States. 

Q. And a director of Bay State Beacon, the applicant in 
this ease? A. I am a director of the Bay State Beacon. 

Q. Are you also a stockholder? A. Yes, sir. 

Q. What are your stock holdings in the applicant corpo¬ 
ration? A. I own ninety-two shares of stock in the ap¬ 
plicant. 

#*######## 

807 Q. Mr. Fischer, why should you, a resident of 
Washington with this background, appear as a stock¬ 
holder in this application from Brockton? A. It was while 
I was in the Signal Corp, sir, that Major McLaughlin, 
Major White and I met. We worked together there. Of 
course, it is not entirely unusual that in the Signal Corp 
radio should become a topic of conversation. In the course 
of many conversations we have had on the subject, Major 
McLaughlin pointed out with a great deal of force and 
persuasion the need that Brockton had for a radio broad¬ 
cast station. It was agreed among us, that is, Major Mc¬ 
Laughlin, Major White and myself, that we would investi¬ 
gate the possibility of satisfying that need, and we did that. 
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We investigated the situation. We sought advice of coun¬ 
sel and of engineers. As we saw that there was a possi¬ 
bility of satisfying that need, we agreed, Major White and 
I, to back Major McLaughlin in the effort that he would 
make to satisfy the need of Brockton for a radio station. 
My stock ownership in this venture represents my commit¬ 
ment to Major McLaughlin to help him and, inci- 
808 dentally, myself, in filling an obvious need of Brock¬ 
ton. 

Q. Your stock ownership represents an investment of 
$7200? A. In cash, sir. 

Q. In cash, plus twenty shares of $100 stock, $100 par 
stock for services? A. That is right, sir. 

Q. Will you please explain the nature of those services? 
A. Those services have extended now over a period of six 
or seven months. They consisted in participating in the 
original investigation of the possibilities of a radio station 
in Brockton and, in all, represented the services in confiec- 
tion with that investigation, the working on the papers, ]the 
obtaining of counsel, engineering information and all the 
other services that are involved in forming a corporation 
of the type that we did for the purposes that we did, par¬ 
ticularly while we were in the Army. 

Q. If this application is granted, do you plan to devote 
your time to the operation of this station? A. I do not, 
except as an attorney for the corporation. 

Q. Of course, you do not plan to live in Brockton? A- I 
do not plan to live in Brockton, sir. 
*••*••••* 

813 Arthur B. White was called as witness, and having 
been previously sworn, was examined and testified 
as follows: 

Direct Examination 


By Mr. Hennessey: 

Q. Will you give us your full name, Mr. White? A. 
thur B. White. 


Ar- 
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Q. Where do you live? A. Eight now I live in Arling¬ 
ton, Virginia, 3912 Fifth Street, North. 

Q. Do you consider that your permanent place of abode? 
A. No, I do not. I have been there while I have been in 
the Army the last two years. 

Q. What is your home? A. Topeka, Kansas. 
#***#**#«* 

814 Q. You are a director of this applicant corpora¬ 
tion? A. Yes, sir. 

Q. And a stockholder? A. Yes, sir. 

Q. Are you an officer? A. No, sir. 

Q. What are your stock holdings? A. I have $2,700 paid 
in stock, $2,000 service stock. 

Q. That is, twenty-seven shares at $100? A. Yes, sir. 

Q. And cash ? A. That is right. 

Q. And twenty shares for services? A. Right. 

Q. For a total of forty-seven of the issued shares of the 
corporation ? A. Yes, sir. 

• **##•#*** 

816 Q. Do you plan to participate actively in the oper¬ 
ation of this station, if the application is granted? 

A. No more than as a director, sir. I have no connection 
with the actual operation. 

Q. And obviously do not plan to live in Brockton? A. 
No, sir. 

Q. And you are appearing in this as one of the original 
promoters of the application? A. Yes, sir. 

Q. Mr. Fischer, Mr. White and Mr. McLaughlin? A. Yes, 
sir. 

• #•••*#**• 

Cross Examination 
By Mr. Marks: 

##*•**••** 

817 Q. This investment that you have made in the Bay 
State Beacon Company is primarily an investment 
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itself, rather than— A. It is an investment and a j 
enterprise with Major McLaughlin. 

Q. You have had no radio experience? A. No, sir. 

Q. Between Mr. Fischer and yourself you own fortyjsix 
per cent of the stock of this corporation, is that correct? 
A. I take your word for that. 

Q. Your interest is sixteen per cent? A. No—yes, that 
is right, sixteen. 

Q. And his is thirty? A. That is right. 

Q. When were you last in Brockton? A. This is my first 
trip here. 

Q. Do you know anybody here besides Major McLaugl ilin 
and Mr. Fischer? A. I know only Major McLaughlin’s 
brother. 

i#***#*#**# 
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Robert M. Fletcher was called as witness, and h 
ing been previously sworn, was examined and te 



tied as follows: 

Direct Examination 


By Mr. Hennessey: 

Q. Your name is Robert M. Fletcher? A. Yes, sir. 

Q. F-l-e-t-c-h-e-r? A. That is right. 

Q. Where do you live? A. I live in Brockton. My resi¬ 
dence is 40 Chilton Road. 

Q. Where and when were you born? A. I was born in 
Boston, Massachusetts, January 25, 1908, and have been 
a resident of Brockton all my life, some thirty-eight 
years. 

819 Q. You are a citizen of the United States? A. I 
am a citizen of the United States. 

Q. What is your occupation? A. My occupation is gen¬ 
eral lawyer, general practicing attorney in this city. 

********** 

Q. You are a director of the applicant corporation? A. 
I am. 

Q. And an officer? A. I am an officer. 
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Q. What office do you bold? A. I hold the office of treas¬ 
urer and clerk of the corporation. 

Q. And you are a stockholder in the applicant corpora¬ 
tion? A. Yes, sir. 

Q. And what are your stock holdings? A. I hold eighty- 
six shares of the issued stock of the corporation, rep- 

820 resenting a full cash interest, $8600. 

#*####*•** 

821 Q. Do you plan to devote any time to the operation 
of the station, if the application is granted? A. Well, 

that would depend somewhat on what might be required of 
me. I have no engineering experience or any technical ex¬ 
perience. I probably would serve in the capacity of counsel 
for the local group operating here. 

Q. As clerk of the corporation, will you state for the rec¬ 
ord, how many shares of stock and of what character the 
corporation is authorized to issue? A. The corporation 
was authorized for a capital structure of $50,000. That 
would be 500 shares authorized and 310 shares actually 
issued. 

Q. Leaving 190 shares of treasury stock? A. That is 
correct. 

Mr. Bergson: May I interject a question? Treasury 
stock or stock which was unissued? 

The Witness: 190 of unissued and 310 actually issued. 

********** 

824 Cross Examination 

By Mr. Bergson: 

Q. Mr. Fletcher, would you be kind enough to indicate 
just what the origin of your interest in this particular 
broadcasting venture is? A. Yes. In July of 1945, I re¬ 
ceived a communication from Major McLaughlin. We have 
grown up together here in Brockton and were friends all of 
our lives, being associated in law school together as class¬ 
mates and having kept in touch with him during his period 
of military service, as I said before, in July I received a 
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letter in which he outlined the possibilities of liavin 
broadcasting station for this city, and he asked me at 
time if I would be interested, being the only one here 
cally, to organize a corporation for the purpose of h| 
filing an application. 

825 He also asked me if I was interested in enter 
the venture as a stockholder and I, after consider 
tion, consented to his proposal. Does that answer y 
question? 

Q. Yes, it does. 

***•*#### 

830 Cross Examination 


g a 
that 
lo- 
ter 


img 
ra- 


Our 


By Mr. Miller: 


833 


Q. I just want to find out this, and that is, the 
meetings, I believe you said, of the directors, were 
of the last three days. Prior to that time, had any meet¬ 
ings been held prior to the one in New York? A. Not any 
formal meetings, sir, not formal meetings, for the purpose 
of records, but many, many—well many conferences wore 
held through correspondence. 

Q. As a lawyer, you do not consider— A. No, sir. I im 
trying to answer your question correctly. I am having a 
little trouble in whether you mean formal meetings or 
whether you mean whether we have w r orked together Ion 
this and had conferences. 

Q. I think we can say my questioning very briefly, and 
that is this: You have a board of directors? A. Yes, sfir. 

Q. They are going to settle the policy? A. Certainly. 

Q. This application has been filed quite some time? |A. 
Yes. 

Q. The meeting that was held to authorized the filing of 
the application was held in New York, and there have been 
a few meetings held since then in other places, but 
834 do you or do you not consider that if this applica¬ 
tion is granted, you w r ould then have to get together 
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and go into detail on a question of a lot of these policies? 
A. Absolutely. 

• *•*•••••* 

836 Hugh W. McLaughlin was called as a witness, and 
having been previously sworn, was examined and 

testified as follows: 

Direct Examination 
By Mr. Hennessey: 

Q. Your name is Hugh W. McLaughlin? A. That is right. 
Q. What is your present residence? A. My residence is 
311 Tory Street, Brockton, Massachusetts. 

*•*•*•••*• 

837 Q. You are a director of the applicant corporation 
here? A. I am. 

Q. And a stockholder? A. Yes. 

Q. Are you an officer? A. No. 

Q. What are your stockholdings in the corporation? A. 
I have thirty shares. 

Q. For which you paid cash? A. I paid cash. 

Q. In the total amount of $3,000? A. $3,000. 

**#*»***#• 

838 Q. Upon your release from the Army and pro¬ 
vided this application is granted, do you plan to 

839 devote any of your time to the actual operation of the 
station? A. I plan to devote all of my time. 

Q. And you plan to live in Brockton for that purpose? A. 
Yes. 

Q. In what capacity will you act at the station? A. I will 
be chief announcer and assistant manager. 

###*#*•••# 

844 Clarence A. McLaughlin, Jr., was called as a wit¬ 
ness, and having been previously sworn, was exam¬ 
ined and testified as follows: 
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Direct Examination 
By Mr. Hennessey: 

Q. Your name is Clarence A. McLaughlin, Jr? A. Yes, 
sir. 

Q. Where do you live, Mr. McLaughlin? A. My residence 
here is 311 Tory Street; in Washington, DOO 19th Street, 
Northwest. 

Q. Presently you live in Washington? A. I do. 

Q. You consider Brockton your home? A. I do. 

*###*•**** 

Q. You are an officer, director and stockholder of this 
corporation? A. I am. 

845 Q. What office do you hold? A. I am the president. 

Q. What are your stock holdings in the corpora¬ 
tion? A. I have fifty-five shares, of which thirty-five were 
paid for in cash, representing $3500 and twenty for ser¬ 
vices and expenses, as previously mentioned. 
*##*#•*##* 

Q. What is your present Army status? A. I am hon|ie on 
leave. I expect to be ordered to a separation center shortly 
after I return, under the rule that my brother mentioned 
previously. 

Q. What have been your activities during the pasi; five 
years? A. I was engaged in the general practice of law 
here in Brockton with the association of McLaughlin, 
Kundzicz and Nutter at 106 Main Street, until April 2, 
1942, when I went into the Army. On April 2, 1942, I went 
in the Army, and since then I have been in the Army. 
*####••#*• 

846 Q. If this application is granted, do you plan to 
devote your time to station operation? A. I do. 

Q. In what capacity? A. As station manager. 

Q. What experience, if any, have you had in the operation 
of a broadcasting station? A. None. 

Q. What is your education? A. I am a graduate of the 
local schools, Boston University, College of Liberal Arts, 
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with a degree of B. S., Boston University School of 
847 Law, with a degree of L.L.B. in 1932, and I was ad¬ 
mitted to the Massachusetts Bar in the fall of 1932 
and practiced law as previously stated, ever since, until I 
entered the Army. 

Q. During the period of your residence in Brockton, were 
you active in any civic or community affairs? A. I was. 

*###•••**• 

874 Cross Examination 

By Mr. Marks: 

*###••**•• 

Q. I wonder if you would give your views on an over-all 
balanced program service? A. I think that that is gen¬ 
erally set up in our statement of policy. The way we have 
set it up, we have five per cent of our time devoted 

875 to religious programs, which we will continue 
to devote, at least that amount of time, to re¬ 
ligious programs, purely on a sustaining basis. Then we 
have another category of about fifteen per cent of our time, 
which we call institutional. Those are certain programs 
which are indicated by asterisks, and Mr. Ford, I believe, 
can tell you more about that because he has, worked on the 
details of that; but generally, they are of a cultural and 
educational tenor that we felt would be spoiled by the usual 
type of commercial, and so we are making those available 
on a limited sponsorship basis, and that is on the basis 
only of the avertiser giving his name, his address on tele¬ 
phone number and his product or service. 

At the present time, that amounts to fifteen per cent of 
our time, approximately fifteen. The balance of our time, 
approximately eighty per cent, at present is open for spon¬ 
sorship. However, if this institutional type of program 
appears particularly desirable, and there is a demand for 
it in Brockton, we will extend that as the occasion may 
require. 
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Q. Do I summarize your statement correctly, Major, 
when I say that all of your programming, with the excep¬ 
tion of your religious broadcasts, may be sponsored? A. 
That statement, I would say, is a little too general. 

Q. Are there any exceptions, besides religious programs, 
that are not available? A. When you say “ sponsor ship/ ’ 
to me it would indicate general sponsorship. 

876 Q. Accepting your definition of institutional spon¬ 
sorship along with general sponsorship? A. Right. 


877 Q. Do you believe it would be advisable to adver¬ 
tise the Y.M.C.A., that “this comes to you with the 

courtesy of Schultz’s Grocery Store” or “Schultz’s 
Butcher Store,” or some other reputable store in the com¬ 
munity? A. I might say to you we do not have any Schulltz’s 
Store. 

Q. Or any other store? A. The point is that we are pro¬ 
jecting this until it reaches the point where it is impossible 
to answer the question, other than to say that that is 

878 a type of program that we might well make available 
for limited sponsorship, depending on whether—de¬ 
pending on the nature of the Y.M.C.A. broadcast. 

If it is in connection with the Y.M.CA. drive, we would 
certainly give them sustaining time. If it is in connection 
with their regular activities, we already have made provi¬ 
sion for them on sustaining time. 

Q. Do you think that the governor of the state would per¬ 
mit his message to the people to be identified with commer¬ 
cial sponsorship? A. I certainly do not, and we would not 
carry it that way. That would fall in the type of program 
that is of general interest to the community of Broqkton, 
and all of those programs would be carried on a sustaining 


basis purely. 

Q. Have you not set forth and did you not just testify 
that with the exception of religious programs, all programs 
would either be regularly sponsored or institutionally 
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sponsored?. A. No. In our statement of policy, we say we 
contemplate that other programs may be added there. 

Q. Are you going to amend that statement of policy by 
including the governor’s broadcast or the mayor’s pro¬ 
gram? A. That is in the nature of—that would fall in the 
same category as the controversial issues. In other words, 
I would say this.: That you have outlined certain special 
types of programs that you cannot anticipate, say, a year 
in advance. We are planning on a program whereby, 

879 when the governor gives an address, we carry that 
on sustaining time; if the Y. M. C. A. has some par¬ 
ticular program, like they have in certain cases, that would 
be carried on a sustaining basis. 

Q. When the Red Cross has its drive, that is now going 
on, would you allow one of the merchants in the commun¬ 
ity to tag his name on to that very meritorious drive? A. 
Absolutely not. 

Q. Have you not set that forth in the statement of policy? 
A. No. I guess I just do not follow you. I do not think so. 

Q. Major, I ask you again, what types of programs, other 
than religious broadcasts, will not be available either for 
regular sponsorship or institutional sponsorship? You 
have previously testified that all programs, with the excep¬ 
tion of religious broadcasts, would be available for sponsor¬ 
ship of its time. A. We are talking, apparently, about two 
different things, I guess. 

Q. I would like to have it clarified, if you can. A. If there 
is a program that is produced in connection with the 
Y.M.C.A. on a year’s basis, depending on the type of the 
program, the sponsor, and, incidentally, you have over¬ 
looked one important thing, that the consent of the co¬ 
sponsor has to be secured in that sort of a program. 

880 To answer your question, in other words, if we 
sponsor a program in connection with the Y.M.C.A., 

it would fall in the same category as these others, and if 
the Y.M.C.A. felt that it wanted to have its name used that 
way and if we felt that the commercialization was not— 
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well, it could not be, because commercialization is ljmited 
to name, address or telephone number and the type of 
service. 

Q. Do you think it is good taste for the Red Cross jDrive 
to be identified with the product of a local merchant, even 
though he is advertising institutionally? A. If the [Board 
of Directors of the Red Cross, who outnumber me consid¬ 
erably, feel it is to the best interest of the Red Cross to 
have it sponsored, then I am serving the needs <J)f the 
community by doing it in that way. 

Q. Referring to Exhibit 10, Major, I want to make sure 
that I understand you correctly, now that you have clarified 
the statement. I find that you have listed for commercial 
sponsorship, eighty per cent of the time, and for institu¬ 
tional sponsorship, fifteen per cent of the time, a total of 
95.3 per cent, and that you have religious programs for 
4.7 per cent of the time, making a total of 100 pej- cent. 
Therefore, from Exhibit 10, is it proper to conclude that, 
with the exception of religious programs, all prograjns, as 
you now set it forth in this exhibit, are available for 
881 one type or another of sponsorship? A. Yes. 


893 Cross Examination 


By Mr. Bergson 


895 


Q. But you do contemplate giving time or making 
free time available to the various parties for presen¬ 
tation of their respective points of view? A. Absolutely. 

Q. Is there any statement in your Exhibit 6 which indi¬ 
cates that you have discussed that and that that ik your 
policy or proposed policy? A. In a hurried reading, ;t does 
not seem to be there. 

Q. Is it not fair to state that no provision has been made 
in Exhibit 6 for dealing with programs of that type? A. 
We have a policy, but we did not state it in our statement 
of policy, that is right. 
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Q. You do have a policy? A. Yes, we do. 

Q. Now, would you care to state for the record what that 
policy is and just in what respects that will necessi- 
S96 tate a modification of the statement of policy as set 
forth in Exhibit 6? A. I do not feel that it will re¬ 
quire a modification of our policy as stated here, because 
we state on our first category of service, sustaining service. 
These periods are not available for sponsorship. At the 
moment only religious programs appear in this category. 

Others may be added on the basis of experience. What 
we had in mind was that that would be the experience which 
would come along. I mean things would come up from 
experience as controversial issues arose, which were of 
general interest in the community, and those would be 
added to our sustaining service, but in projecting this, we 
could not anticipate that there would be a strike in Brock¬ 
ton or any particular type of controversial issue. 

Q. In other words, despite the fact that there are 900 
broadcasting stations now operating in the United States, 
each of which has been confronted with that issue at some 
time or another, despite that, you feel that you cannot state 
now, for this record and for the guidance of the Commis¬ 
sion, what your policies will be; but on the contrary, you 
must await developments after the Commission has pos¬ 
sibly granted you a license, and then come in and say, “On 
the basis of our personal experience, we are going to do 
this or do that”? A. No, I thought I had stated our 
897 policy on that and that this is tied in with our indi¬ 
vidual programming, as it appears later on. That 
is essentially what that is tied in on. Now, we could not 
make any provision for a controversial issue in that pro¬ 
gram, but there will be spots in our general policy on this 
matter of sustaining programs for controversial issues. 

Q. Is it your opinion that, other than religious programs 
and possible discussions of controversial issues, the station 
has no obligation to present other types of sustaining pro¬ 
grams? A. We definitely committed ourselves to present- 
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ing at least fifteen per cent of our time to that typej of 
program. 

Q. Which may or may not be available for sponsorship 
on a limited basis? A. That is right. 

Q. Have you given any thought to making programs of 
that nature entirely of a sustaining nature or put them! on 
an entirely sustaining basis? A. We anticipate, as a prac¬ 
tical matter, that all of these will be. 

Q. Do you have any idea of what percentage of the ti|me 
that will represent? A. It will represent fifteen per c|ent 
of our time. 

Q. Just how would you propose to handle programs that 
do not involve, necessarily, controversial issues, but in¬ 
volve discussions of topics of general public interest? I 
have in mind, for example, discussions about the 
898 advisability of continuance of price control or educa¬ 
tional programs which attempt to inform the com¬ 
munity of various social problems which are important and 
which require their attention. 

Now, is it your intention to present those on that limned 
sponsorship basis, which is indicated in the second cate¬ 
gory of your statement of policy? A. Yes. That will rail 
generally in that type of program, unless it is one of those 
that we feel would fall within sustaining. That is all I 
can say, not having anything particularly in mind. 

Q. If the United States Department of Labor wanted to 
discuss minimum wages and hours with the manufacturing 
and laboring classes of this community, you would include 
that in the second category? A. Yes. They would have to 
get the permission of the Department of Labor for that. 

Q. What do you mean, “They would have to get the per¬ 
mission of the Department of Labor”? A. That anyone 
who was sponsored was limited— 

Q. Who is going to decide those questions? Are you 
going to operate your station or leave all the decisions to 
the various groups who come around and request an op¬ 
portunity to express their views or present certain ideas 
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over the station ? A. Perhaps I have not made myself very 
clear on that. The way that would work out from a 

899 mechanics standpoint, if the Department of Labor 
came down and wanted to have a program like that, 

that falls in the type of program that we will carry on the 
program, we are committed to carry that type of program. 
We have made provisions for that type of program which 
Mr. Ford will go into detail about. 

Now, if a sponsor came to us and said, “I would like to 
sponsor that program. It has a lot of listener appeal.” 
We would say: “That is not a decision for us. We are 
carrying it on a sponsorship basis if the Department of 
Labor says it is all right to have this so-called limited com¬ 
mercial”—and we never will go any further than that on 
that type of program—then we carry it on that basis; 
otherwise, we carry it on straight sustaining basis. 

Q. Is it a fair summary of your statement then to say 
that you are not adverse to picking up a few extra dollars 
whenever the opportunity presents itself? A. I do not 
believe that that is a fair statement. That is much too 
broad. That does not bring in the angle whether it is legal 
or illegal, or anything else. 

Q. I believe you have testified that certain of the stock 
which you now own is issued to you for compensation for 
your services? A. And expenses, yes. 

Q. Did you have any part in the drafting or the prepara¬ 
tion of the application of Bay State Beacon, Inc.? 

900 A. Yes. 

Q. You did? A. Yes. 

Q. And are you familiar with that application? A. Just 
generally, because that was seven months ago. 

Q. Are you familiar with the representations that were 
made in that application as to the type of program service 
which you propose to render? A. Generally, yes. 

Q. Supposing I refresh your recollection by showing you 
a copy of that application. In particular, I show you par¬ 
agraph 30(b), which deals with the question or proposed 
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service and requests that you state the number of hours 
and percentage of time per month to be devoted to com¬ 
mercial programs and to sustaining programs. Now, 
would you look at that and then tell me what the response 
to that is? A. I don’t quite understand your question. 
Tou say it is 40 per cent commercial and 60 per cent—let 
us make it 40.9 per cent commercial and 59.1 per cent sus¬ 
taining. 

Q. Now, referring to your Exhibit 6. A. Yes, sir. 

Q. Will you please tell me what that states with respebt 
to the distribution of your proposed programs, as between 
sustaining and commercials? A. Five per cent sus- 
901 taining, approximately fifteen per cent limited com¬ 
mercial, and the balance commercial. 

Q. Now, would you be kind enough to explain the reason 
for that difference? A. Yes, sir. At the time we made 
the application, in the first place we did not know any¬ 
where near what we know now about the radio business, 
and in the second place that was our practical estimate 
of the balance between sustaining and commercial time. 

This policy is projected to the nth degree. In other 
words, we still feel that we probably won’t do much more 
than 40 per cent commercial and 60 per cent sustaining as 
a practical matter, but our policy contemplates going to 
the very last ditch and assuming what it might possibly b^, 
because a policy has to be established on that basis, ju^t 
projecting it on, on, on, and that is an attempt to sta 
what our limit will be. 

Q. By that do you mean that if possible, you will sell 
as much as 80 per cent of the time on your station for direct 
commercial, commercially sponsored programs, plus an ad¬ 
ditional fifteen per cent for programs of a limited sponsor¬ 
ship? A. It means projected out to that— 

Q. I do not know what you mean by “projected out Ifo 
that.” 

Is it your intention to sell 80 per cent of the time oln 
vour station for commercial programs, provided, d>f 
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902 course, that you can find enough advertisers who are 
willing to buy that amount of time; and in addition 

to that, to sell fifteen per cent on a limited institutional 
sponsored basis? A. Yes. 

Q. So that if you can, you are going to sell 95 per cent 
of the time on the station? A. Well, again, I might say 
that that is dependent upon facts and dependent upon our 
general statement and policy that we are going to make 
time available for controversial issues and so on, on a sus¬ 
taining basis regardless. 

903 Frederick M. Ford was called as a witness, and 
having been previously sworn, was examined and 

testified as follows: 

904 Direct Examination 

By Mr. Hennessey: 

Q. Your name is Frederick M. Ford ? A. That is correct. 
Q. What is your address? A. 5 Hamlin Street, Newton, 
Massachusetts. 

Q. When and where were you born? A. I was born in 
Boston, February 20, 1919. 

Q. You are a citizen? A. I am. 

Q. You are not presently an officer, director or stock¬ 
holder of the applicant corporation? A. I am not. 

Q. But arrangements have been made with you on behalf 
of the corporation to secure your assistance in the prepara¬ 
tion of certain program schedules which appear as Exhibit 
7, and, Mr. Ford, it is contemplated that you will be em¬ 
ployed by the corporation as program manager of the sta¬ 
tion, in the event this application is granted? A. That is 
correct. 

*#*##**#** 

907 Cross Examination 
By Mr. Miller: 

»•***••*•• 
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909 Q. Mr. Ford, do you agree with this policy, | as 
outlined by Major McLaughlin, as regards the sale 

of 80 per cent commercial and plus approximately fifteen 
per cent institutional sponsorship? A. In what way do 
you ask that ? I mean, do I agree with that? Is it up to me, 
as an employee, to agree with the policies of my super¬ 
visor ? I do not quite understand how you mean that ques¬ 
tion. 

Q. As I understood, you led in the preparation of these 
exhibits? A. Yes. 

Q. You sat in on the meetings at which the policies were 
discussed? A. That is correct, I did. 

Q. Did you voice any adverse views as regards these ex¬ 
hibits and what they purport to show? A. No, essentially, 
1 am in total accord with the policy, and with the exhibi ts, 
as well. 

Q. Then, you would agree to a sale, if you were progr am 
manager for this station, you would agree to the commer¬ 
cial sponsorship of SO per cent and the institutional of 15, 
making a total of 95 per cent sponsorship of the time of 
the station, of which you were program manager? 

910 A. Under the conditions set forth in the policy, yes. 

916 Cross Examination 
By Mr. Marks: 

• #«#*##*** 

920 Q. Mr. Ford, have you personally contacted local 
organizations such as the Kiwanis, Rotary and 
others mentioned in your program exhibit? A. I personally 
have not. 

Q. In discussing your program exhibit with the super¬ 
intendent of schools, did you make arrangements with the 
Brockton High School band to appear? A. I did not make 
arrangements, but cooperation along that line was indi¬ 
cated on the part of Mr. Nelson. 
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Q. Did you tell Mr. Nelson that you intended to have 
some local merchant put his name, his address, his phone 
number and the product that he was advertising at the be¬ 
ginning or the end of that program of the Brockton High 
School band? A. No, I certainly did not. 

Q. Did you tell the Kiwanis or the Rotary or any of the 
other organizations that you may have contacted that that 
was going to be done or might be done? A. I did not. 
#*###*#### 

Cross Examination 

By Mr. Kow’al: 

921 Q. As I understand, you are going to have eighty 
per cent commercial and fifteen per cent limited? A. 

That is right. 

Q. And five per cent unsponsored ? A. Approximately. 

Q. And you state in your exhibit that that five per cent 
constitutes church programs, solely? A. In the exhibit, I 
do not know. That is not correct. 

Q. Let us look at your statement of policy now. Exhibit 
6, “Sustaining Service. These periods are not available 
for sponsorship. For the moment only religious programs 
appear in this category. Others may be added on the basis 
of experience.” 

If you are only going to give five per cent, how much 
more can you add of others? Is not five per cent a pretty 
small amount for religious programs during the entire 
week? You take the greater part of the Sunday, do you 
not? A. Yes. Five per cent represents five hours and 
twenty-five minutes of religious time during the week. 

Q. That is five per cent? A. Well, I have— 

922 Q. You are not going to have less than five hours 
or religious programs during the week, are you ? A. 

No. 

Q. So there is no more room left for any free programs? 
Is that right? A. Why certainly there is. 
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Q. Where ? A. In the schedule. 

Q. Let us go back again. We are going to have eighty 
per cent commercial, we are going to have fifteen per cent 
limited sponsorship, and we are going to have five per 
cent free. You said that five per cent takes up five lijmrs 
of religious programs. Who else and where do these other 
free programs come in ? A. I beg your pardon. I see what 
you mean now. The free programs, as you call them—we 
would prefer to call them sustaining-—will be moved into 
commercial time or, that is time which is now allotted as 
commercial time. I might best illustrate that by example, 
I think. 

If one of these controversial issues might arise, an<jl we 
are suddenly faced with a request to put the show on, the 
air, the show will be put on the air, if it is so directed by 
the manager, and commercial time will be affected by the 
putting on of that show. 

Q. You are trying to tell the Commission if the sta- 
023 tion has already sold eighty per cent of commercial 
time, you are going to come to the manager and say, 
“Take that off. I have a free program to go on,” with any 
hope of success? A. Yes, that is what I would tell the 
Commissioner. 

• #***####* 
980 Exhibit 6 

i 

Bay State Beacon, Inc. 

Brockton, Massachusetts 

Statement of Policy 

The Directors of Bay State Beacon, Inc. recognize ah ob¬ 
ligation to the community to broadcast certain institutional- 
type programs. On the other hand, the economic neces¬ 
sity of broadcasting commercially sponsored programs is 
apparent. In this connection, they are convinced that not all 
sustaining programs are desirable because they are unspon¬ 
sored or that all commercial programs are undesirable per 
se. Bather they believe that proper commercial announce¬ 
ments can be both of interest to the public and of valjie to 
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the advertiser; that what is a proper commercial announce¬ 
ment varies from period to period and is related to pro¬ 
gram content; and that the establishment of any fixed re¬ 
lationship between sustaining and sponsored programs is 
not a satisfactory solution to the problem of length, con¬ 
tent or repetition of commercial announcements nor an as¬ 
surance of any improvement in the over-all quality of the 
service to the community. 

Having been unable, after much study, to devise any 
commercial-sustaining formula to carry out these views, the 
Directors have developed a plan which they believe will 
raise the general level of quality of the programs broad¬ 
cast by the station and they are prepared to put the plan 
in effect if this application is granted. 

First, the j>lan takes into account that a station and a 
sponsor together, having a common interest in establish¬ 
ing listener good-will, can potentially produce a better pro¬ 
gram then the station can produce alone; and, second, the 
plan offers the advertiser an incentive to sponsor the bet¬ 
ter program. 

The plan contemplates three types of program materials: 

1. Sustaining service. These periods are not available 
for sponsorship. For the moment, only religious programs 
appear in this category. Others may be added on the basis 
of experience. 

2. Programs available for institutional advertising only. 
In this category appear programs produced by, or in col¬ 
laboration with, local civic institutions and community 
schools, together with certain other programs, having high 
educational, moral and cultural values, produced by the 
station. The advertiser will be limited on such programs 
to giving his name, his business address or telephone num¬ 
ber and the product or service he sells. Those programs 
will be made available for limited sponsorship at one-half 
the regular charge for time. There will be a further re¬ 
quirement on those programs produced in collaboration 



with tlie civic organizations and the schools that the spor 
sor must have the approval of the co-producer. The pi 
grams of this type designated by one asterisk in Exhib 
8 amount to approximately 15% of the total broadcastin 
time. 


l- 

o- 
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3. Programs available for standard commercial sponsor¬ 
ship. The balance of the station’s time, amounting in all 
to approximately 80%, will be available for standard 
9S1 commercial sponsorship at full rates on the rate card 
conditions. In this category the applicant recognizes 
the propriety of direct selling of particular products but 
proposes as a minimum to abide by the provisions of ttie 
NAB code. Lengthy and repetitious commercial announce¬ 
ments will not be permitted. It is estimated that approxi¬ 
mately half of the time in this category will actually be 
sold. 

I 


Excerpt from Amendment to Application of Bay State 
Beacon, Inc., Dated June 13, 1946 

1051 2. Section 8(f) is amended to read as follows: 

“(f) State names, business addresses, present 
home address (or addresses), and citizenship of all (1) di¬ 
rectors and (2) officers, and the office held by each:” 

DIRECTORS 


Name and business address 


Present home address 
(or addresses) 


Citizenship 


Robert M. Fletcher, 100 Main Street, 
Brockton, Mass. 

40 Chilton Road 
Brockton, Mass. 

u.j 

l 

Maj. Clarence A. McLaughlin, Jr., 
The Pentagon, Washington, D. C. 

311 Torry Street 
Brockton, Mass. 

u. 

1st Lt. Hugh W. McLaughlin, 

Camp Gordon, Georgia. 

311 Torry Street 
Brockton, Mass. 

u. 

Ebon G. Townes, 232 Main Street, 
Brockton, Mass. 

"2 West Elm Street 
Brockton, Mass. 

u.f 

Lt. Comdr. Frederick M. Ford, 

U. S. N. R. 

TTannnond Street 
Newton, Mass. 

U.i 


3. Section 8(h) is amended to read as follows: 

“(h) If there arc not more than 20 stockholders, give 
the name, business address, present home address, (or 


p.A. 


S.A. 


( 1 ) 

ad- 
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dresses,) and citizenship of each; (2) the number of each 
class of shares held; and (3) the percentage of total out¬ 
standing voting stock held by each. If more than 20 stock¬ 
holders, give the information required herein with respect 
to any person owning 3 per cent or more of the voting stock 
of applicant corporation and any person who voted 3 per 
cent or more of the voting stock at the last meeting of stock¬ 
holders:” 

Number 
and class 
shares and 
percentage 
of issued 


Name and business 
address 


Present home 
address (or 
addresses) 

Citizen¬ 

ship 

stock owned 
or controlled. 
Common % 

Robert M. Fletcher 

(Addresses same as in (f ) 

U.S.A. 

8(5 

34.4 

Clarence A. McLaughlin 


i i 

U.S.A. 

54 

21.6 

Hugh W. McLaughlin 


a 

U.S.A. 

50 

20 

Eben G. Townes 


i i 

U.S.A. 

40 

16 

Frederick M. Ford 


a 

U.S.A. 

20 

8 





250 

100.00 

* * * 

* 

m * 

* 

# 

* * 


Excerpts from Hearing of June 24, 1946 

1064 Before the Federal Communications 

Commission 

(Broadcast) 

Monday, June 24, 1946 

Docket No. 6843 

File No. Bl-P-3983 

In the Matter of Applications of: 

Bay State Beacon, Inc., Brockton, Massachusetts 

Docket No. 6844 

File No. Bl-P-3819 

Mitchell G. Meyers, et al., Brockton, Massachusetts 
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Docket No. 6845 
File No. Bl-P-4054 

Cur-Nan Company, Brockton, Massachusetts 
Docket No. 7008 
File No. Bl-P-4216 

Plymouth County Broadcasting Corporation, Brockton, 

Massachusetts 

Docket No. 7315 

File No. Bl-P-4411 

Old Colony Broadcasting Company, Inc., Brockton, 

Massachusetts 

For Construction Permits 

The above-entitled matter came on for hearing before 
Presiding Officer J. Alfred Guest in the Council Chamber, 
Brockton, Massachusetts, at 10 o’clock a. in., pursuant to 
notice. 

1065 Appearances : 

Philip J. Hennessey, 1026 Woodward Building, Wash¬ 
ington, D. C., appearing on behalf of Bay State Bcaccn, 
Inc. 

Leon J. Kowal, 11 Beacon Street, Boston, Massachusetts, 
appearing on behalf of Cur-Nan Company. 

Leonard H. Marks, Cohn & Marks, 517 Evans Building, 
Washington, D. C., appearing on behalf of Plymouth 
County Broadcasting Corporation. 

Arthur W. Scharfeld, National Press Building, Washing¬ 
ton, D. C., appearing on behalf of Old Colony Broad¬ 
casting Company. 

1066 PROCEEDINGS 

Presiding Officer Guest: Are you ready to proceed, gen¬ 
tlemen ? 

This is a hearing involving four applications for a new 
standard broadcast station to be operated in Brocktqn, 
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Massachusetts on a frequency of 1450 kilocycles, with a 
power of 250 watts. 

This hearing was originally designated by the Commis¬ 
sion and hearings commenced on March 5th, 1940, when 
they were interrupted by the sudden, untimely death of 
Commissioner Willis H. Wills. 

The Commission has since designated these cases for 
hearing commencing today, before me as presiding officer, 
and I hand to the reporter copies of the Commission’s order 
designating me to preside. The Commission’s order reads 
as follows: 

In re Applications of 

Bay State Beacon, Inc. Docket No. 6843 
Mitchell G. Meyers, et al Docket Xo. 6844 
Cur-Nan Company Docket Xo. 6845 
Plymouth County Broadcasting Corporation 
Docket Xo. 7008 

Old Colony Broadcasting Co. Inc. Docket Xo. 7315 
All of Brockton, Mass. 

For Construction Permits 
ORDER 

It Is Ordered, That J. Alfred Guest Be, And lie Is Here¬ 
by, assigned to preside at the hearing in the above entitled 
matter, scheduled for June 24, 1946. 

1067 Federal Communications Commission 

T. J. Slowie, 

Secretary. 

Dated March 5, 1946. 

Presiding Officer Guest: Since the hearings originally 
commenced, on March 5th, 1946, a fifth applicant has with¬ 
drawn, which now leaves the proceeding to consider the four 
applicants, Bay State Beacon, Inc., Docket Xo. 6843, Cur- 
Xan Company, Docket Xo. 6845, Plymouth County Broad- 
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casting Corporation, Docket No. 7008, and Old Colony 
Broadcasting Company, Inc., Docket No. 7315. 

According to the record of the proceedings made cjn 
March 5th, prior to their interruption, the Bay State Bea¬ 
con, Inc. applicant had put in its case. 

Since that time, Bay State Beacon, Inc., has filed a peti¬ 
tion before the Commission seeking permission to amend 
the application to show changes in stock ownership, whiqh 
petition has been granted by the Commission. 

Accordingly, Bay State Beacon, Inc., will present testj 
mony this morning to show the change in stock ownershi 
set forth in the petition filed. 

It is my understanding that counsel for all parties hayc 
agreed that the record of the case to date, as taken qn 
March 5th, 1946, shall be considered a part of this liearin 
and that the hearing today is a continuance of the hearirj 
of March 5th, and that there are no objections qn 
1068 the part of counsel for any of the parties to pr 
ceeding with the hearing today as though it were 
continuance of the hearing of March 5th. 

Do I understand that that properly reflects the agree¬ 
ment of counsel to the proceeding and the further agre 
ment that there is no objection to Bay State Beacon, Inb. 
presenting testimony today to show the change in stocl 
ownership? 

Mr. Scharfeld, is that your understanding? 

Mr. Seharfeld: Yes, sir. 

Presiding Officer Guest: Mr. Hennessey? 

Mr. Hennessey: That is my understanding. 

Presiding Officer Guest: Mr. Kowal? 

Mr. Kowal: Yes, sir. 

Presiding Officer Guest: Mr. Marks? 

Mr. Marks: That is right. 
**#•«#«## 

1072 Edmond G. Townes called by and on behalf of til 
Applicant, Bay State Beacon, Inc., being duly sworq, 
testified as follows: 




<r 


0 - 

a 
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1073 Direct Examination 

By Mr. Hennessey: 

Q. Mr. Townes, you have not testified previously in this 
proceeding? A. I have not. 

Q. Will you state your name and address for the record? 
A. Edmond G. Townes, 552 West Elm Street, Brockton, 
Massachusetts. 

Q. You are an attorney engaged in practicing at Brock¬ 
ton? A. I am. 

#**#*#*##* 

1074 Q. Now, are you familiar with the proceedings 
which took place here on March 4? A. I have read 

the transcript, and I attended briefly some of the hearing. 

Q. You have read the transcript of the testimony. ' Arc 
you familiar with the exhibits which were introduced on 
March 4? A. No, I have never seen them. 

Q. How active a part do you expect to play in the day- 
to-day operation of the station? A. Well, of course, my 
practice will take most of my time, but I am keenly inter¬ 
ested in this station, which I think is something Brockton 
has needed for a long time, and I intend to devote all the 
time that is necessary to fulfill the duties of a direc- 

1075 tor. 

Q. Of course, you intend to continue with your law 
practice? A. Definitely. 

Presiding Officer Guest: How much stock will you hold 
in the applicant? 

The Witness: I have 40 shares, 16 per cent of the cap¬ 
italization. 

#•####*### 

1076 Fred Ford called by and on behalf of the Appli¬ 
cant, Bay State Beacon, Inc., having been duly 

sworn, testified as follows: 

Direct Examination 
By Mr. Hennessey: 

Q. Mr. Ford, you also testified previously in this proceed¬ 
ing on March 4? A. Yes, sir, that is correct. 
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Q. At that time, you were an employee of the corpora¬ 
tion? A. That is correct. 

Q. You have since become a stockholder and director? 
Yes, sir. 

**###*### 

1077 Presiding Officer Guest: Now, let me get this 
straight again. What percent of stock do you hold? 
The Witness: I am not able to tell you the exact per¬ 
centage, sir, hut I believe it is in the amendment. 

Mr. Hennessey: Mr. Examiner, the amendment indicates 
that he holds 20 shares of common stock; 8 per cent of the 
issue. 

Presiding Officer Guest: Does that take care of the en¬ 
tire change of stock ownership? 

Mr. Hennessey: Yes, two stockholders have withdrawn. 
Mr. Ford acquires 8 per cent, or 20 shares, and IVfr. 
Townes 16 per cent, or 40 shares. 


1078 Cross Examination 


By Mr. Kowal: 


Q. Did you acquire this stock for services rendered? 
No, this stock w T as paid for in cash at par value. 

Q. And there is no question in your mind that you mc| 
to abide by the policy as testified by you and your ass 
ciates at the last hearing, is there? A. Not the slightest. 

Q. You plan no change in that policy? A. That 
will be adhered to to the letter. 

Q. Both financial and public policy? A. I don’t knd> 
that we have a financial policy. 

Q. All of the policies as testified to by your associates 
this last hearing, March 4th, you are fully in accord wit 
A. Yes, I am. 


A. 


policy 


w 

at 

h? 


1086 Matthew J. Noonan called by and on behalf of the 
Applicant, Cur-Nan Company, being first duly sworn, 
testified as follows: 


an 

o- 



Direct Examination 
1087 By Mr. Kowal: 

Q. Your name is—? A. Matthew J. Noonan. 

Q. And where do you live? A. I live in Milton, Massa¬ 
chusetts. 

Q. Where is that with reference to Brockton, Massachu¬ 
setts? A. That is 12 miles north of the City Hall. 

Q. Is that within the area contemplated by this broad¬ 
casting station? A. Just on the fringe of it. 

Mr. Kowal: Now, do I understand that the Commission 
would rather have me go into the corporate structure first? 

Presiding Officer Guest: Just as a start, I would prefer 
that this witness would tell me the names of the officers, 
directors, and stockholders. 

By Mr. Kowal: 

Q. What office do you hold in the corporation? A. Vice- 
president, general manager, and secretary. Mr. Joseph F. 
Curran is president. 

Presiding Officer Guest: Can you give the stockholdings 
as you go along? 

The Witness: 850 shares of stock. There is 750 shares 
of preferred and 500 subscribed to. That is $100 par, 4 per 
cent preferred. 

108S And then 100 shares of common. 100 arc sub¬ 
scribed to. I have one. Charles Curran has one, and 
Mr. Curran, 58. 

Mr. Kowal: You mean 98. 

The Witness: 98; pardon me. However, when we re¬ 
ceive our construction permit for the FM that we have 
already been granted, 39 will be allocated to me of the com¬ 
mon, making a total of 40. 

Presiding Officer Guest: You will then hold 40 shares out 
of 100 shares? 

The Witness: That is right. 
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By Mr. Kowal: 

Q. The preferred stock is 11011 -voting stock ? A. The pre¬ 
ferred stock wouldn’t be voting stock. It is 4 percent, calla¬ 
ble 110. 

Q. Just answer my question. It is non-voting stock? A. 
That is right. 

Q. And of the hundred shares of voting stock, you will 
hold 40 per cent and Mr. Curran’s son will hold the otheij 
00 per cent ? A. 59 and 1; that is right. 

Presiding Officer Guest: Do you have an agreement? 
Mr. Kowal: There is an agreement on file and incorpo¬ 
rated with our application which discloses this entire agree ¬ 
ment. 

#####*### f 

1092 Q. You left Donnelly and Sons when, Mr. Noonanp 
A. June, 1945. 

Q. Did you leave that company as a result of an agree¬ 
ment that you had made with Mr. Curran, the president of 
this corporation? A. That is right. 

Q. Will you tell the Commissioner briefly the substance 
of that agreement, what you were supposed to do ? A. Well, 
I was supposed to make a study of the market, prepare dr 
direct the preparing of the legal data and the technical 
information, cover the whole territory and find out tile 
wants of the various groups, and see what was needed jn 
the city. j 

Q. And have you spent most of your time since leaving 
Donnelly and Sons in and around Brockton in connection 
with the preparation of the application and the various 
additional data, in order to prepare yourself for tjie 

1093 building of this radio station? A. Yes. I made con¬ 
tacts with organized labor and various groups to find 

out what they would like in the form of public service, j I 
got the information from them. 

I contacted labor and the clubs and all the civic groups, 
as well as checking the potentials of the market. 



46 

Q. And you are still doing that? A. Still doing it, yes, 
sir. 

********** 

1095 Q. I ask you to look at this exhibit No. 18, which 
includes letters addressed to the Cur-Nan Company 

from the Brockton Garden Club, Brotherhood of Shoe and 
Allied Craftsmen, Rev. Thomas Bell, Brockton Community 
and War Fund, American Legion, Congregation Israel, 
Brockton Family Service Association, Massachusetts State 
CIO Industrial Union Council, Brockton Y. M. and Y. W. 
H. A., Universalist Church of Beacon Street, Boston, Vet¬ 
erans of Foreign Wars of the United States, State House 
Branch, Brockton Girl Scouts, Salvation Army of Brock¬ 
ton, Women’s Club of Brockton, First Swedish Evangelical 
Luthern Church, Brockton, Boy Scouts of America, Savanto 
Council, Brockton, Brockton Chamber of Commerce, Cen¬ 
tral Labor Union of Brockton. 

I am not going to read the letters. Are you familiar with 
the letters that are in this exhibit, Mr. Noonan? A. Yes, 
sir. 

Q. And do they come to the Cur-Nan Company as a re¬ 
sult of personal talks that you have had with the people who 
have signed these letters? A. Yes. 

Q. And you will note that in this exhibit, most of the let¬ 
ters refer to free time which has been offered by the 

1096 Cur-Nan Company to these people in the event that 
a license is granted. Was that part of the discussion 

that took place with you and these people? A. Yes, sir. 
********** 

1098 Q. Mr. Noonan, all the people who have signed 
these letters in Exhibit 18, you have seen? A. About 

90 per cent of them. Some I was not able to see in person, 
and I talked to them on the phone. But 90 per cent of them 
I saw in person. 

• •••••*••• 

1099 Presiding Officer Guest: I do now receive Exhibit 
18, on the basis that these are the names of the or- 
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1100 ganizations which Mr. Noonan has contacted, and 
these are the letters sent in response to his initial 

contact. 

As to the substance of the letters and as to any inference 
which may indicate that this applicant is favored over the 
other applicants, that of course is hearsay, and that will 
not be considered. Exhibit 18 will be received. 

**#**•#*# it 

1101 Q. And as general manager, Mr. Noonan, you will 
devote how much time to this station? A. At least 

100 per cent. 

Q. Fulltime? A. That is right. 

1105 Q. I show you “Proposed Public Service Typ<j} 
Programs”, marked Exhibit 14. Did you prepar<b 

that in cooperation with Mr. Robert Scliimmel, who will tes¬ 
tify here later? A. Yes, sir; that is right. 

• #•*###**<' 

1106 (Document marked Exhibit No. 14, Cur-Nan Com¬ 
pany, received in evidence) 

**#*#**#* «> 

1109 Q. Mr. Noonan, in your statement of public policy, 
you state that “We feel that not over 60 per cent ol: 
all broadcasting time should be sold commercially if tin; 
public interest is to be served”? A. That is right. 

Q. In preparing your financial estimates and your op¬ 
erating income budgets, was the policy of the corporation 
with reference to this 60-40 percentage taken into consid¬ 
eration? A. Definitely. 

Q. And your operating and income budgets were based 
upon that policy? A. Yes. 

Q. Regardless of whether or not a network is ever 
brought into the city of Brockton? A. It won’t be over 60 
per cent network. 

Q. Have you been in touch with any network? A. No. 

• ••••••••< 
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1110 Q. You say under No. 2, in your statement of pub¬ 
lic policy: “The balance of the time should be 

planned intelligently and under competent supervision to 
meet the religious, educational, entertainment, labor and 
fraternal needs of the community.” 

Then you say “We shall employ a competent individual, 
experienced in this type of work, who shall have the re¬ 
sponsibility of initiating and planning these programs. No 
other duties will be assigned to him.” 

Do you have this alleged gentleman? A. Yes, sir. 

Q. What is his name? A. Robert Schimmel is his name. 
Q. And you, as vice-president and general manager, have 
discussed the matter of his connection with this company? 
A. That is right. 

Q. And he will testify later on as to his exact status with 
the company? A. Yes, sir. 

Q. You refer in No. 3 of your statement of policy to the 
employment of an individual of high competence and wide 
experience, who will combine the various types of 

1111 programs into a well balanced structure. 

Do you have any individual in mind with reference 
to that? A. Mr. James Higgins. 

Q. Mr. James Higgins? A. That is right. 

Q. And have you, as vice-president and general manager, 
discussed the matter with him ? A. Definitelv. 

Q. And has he agreed to come with this company? A. 
Yes, sir. 

#*••*•**## 

1114 Q. While you have been working, this past year, 
Mr. Noonan, you have been receiving a salary from 
Mr. Curran? A. Yes, sir. 

Q. What is that salary? A. $175 a week. 

Q. To devote your full time to whatever work is neces¬ 
sary with reference to this station? A. That is right. 

Q. And you have had no other duties during that year 
except to spend your time in this connection? A. That is 
right. 
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Q. Was it you who retained counsel and engineers and 
whatever other professional assistance was necessary in 
the preparation of the documents and the preparation of 
the material for this station? A. That is right. 

Q. That was your sole responsibility? A. Yes, sir. 

# * * * * * * * #;* 

1115 Cross Examination 

By Mr. Hennessey: 

*#**####** 

1116 Q. What part do you expect Mr. Joseph Curraln 
and Mr. Charles Curran to play in the actual day-tb- 

day operation of the station? A. Well, Mr. Joseph Curran 
won’t play any active day-to-day part. He will see that lii s 
original intent and policy is carried out. That was to run 
a proper station with plenty of time for public service and 
a maximum of 60 per cent commercial. 

Q. Let me ask you on that: was that a declaration by 
Mr. Curran in your original discussion with him? A. Well, 
our original application, in September, 1945, shows thai;: 
60-40. 

Q. That was your estimate at that time— A. That i s 
right. 

1117 Q. —of the probable distribution of programming 
between commercial and sustaining, was it not? A. 

That is right. 

Q. Now, since that time—and I think I am safe in saying 
since the report of the Commission entitled “Public Ser¬ 
vice Responsibility of Broadcast Licensees” on March 7, 
1946—are you familiar with that? A. Yes, I am, but that 
didn’t change our policy at all. 

Q. Your policy had been set prior to the issuance of this 
report? A. Our policy had been set in the summer of ’45: 
25 per cent minimum public service; 15 per cent sustaining; 
and a maximum of 60 per cent commercial to guarantee 
proper balance of programs. 

Q. Tell me what you mean by those three classifications. 
60 per cent commercial, I think is understandable. A. That 
is right. 
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Q. But you say 15 per cent sustaining. A. That is right. 
Q. Now, what did you include within that sustaining? A. 
Just sustaining; no public service. Sustaining: if you had 
a dramatic show on for half an hour, you might balance it 
up with some light music. 

Q. You mean a program without social significance; an 
entertainment program? A. An entertainment pro- 
1118 gram. 

Q. Comedy programs? A. It might be, if it were 
in order to balance the programs preceding or following. 

Q. Now, what is the other 25 per cent? A. 25 per cent 
of public service: that is why I hired Mr. Schimmel; to 
develop talent here. For instance, in the labor groups or in 
the high school groups, in the various groups, the American 
Legion, Veterans of Foreign Wars, the fraternal organiza¬ 
tions, to make them know that this station is theirs, because 
it is a franchise from them. 

Q. And you propose to devote 25 per cent of your total 
time? A. Minimum. 

Q. To programs of that character? A. That is right. 

Q. And those will be carried on a noncommercial basis? 
A. Definitely. 

********** 

1121 Q. But as I understand it, the 25 per cent of your 
time that you propose to devote on your radio station 
to so-called public service programs will be at your expense. 
A. Definitely. 

Q. With no contribution from any advertiser under any 
circumstance? A. Definitely; and it will be the desirable 
hours of the night and day. 

********** 

1126 Q. Now, this statement of policy, Exhibit 12, as I 
understand it, was prepared by you? A. By me; that 
is right. And approved by Mr. Curran, Sr. and Junior. 
Because it more or less interpreted Mr. Curran’s wish. 

Q. Did each of the other directors contribute to the draft¬ 
ing of it, or did they merely approve it after you had pre- 
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sentcd it? A. Mr. Curran’s original ideas of a generous 
amount of time for public service before I signed an agree¬ 
ment with him to try and get a station permit, are incorpo¬ 
rated in that; and Mr. Charles Curran, being familiar with 
it, more or less approved it. It really represents Mr. Cur¬ 
ran’s wish in the matter. 

Q. So that all three of the stockholders and directors of 
the Cur-Nan Company subscribe to the views that you have 
expressed today? A. That is right. 

*#*•**»#** 

1135 Cross Examination 
By Air. Marks: 

*#*#####*# 

1137 Q. After you decided that Brockton could well 
handle a radio station, what efforts did you make to 
get this application on file? A. I first made a study of the 
market. 

Q. What did that include? A. A study of the needs of 
the people. 

Q. Well, how did you go about that? A. Well, running a 
little Gallup poll of my own and contacting many people, 
organized labor, clubs, and people that live in this area. 

#***•<»•#*# 

1168 James P. Higgins called by and on behalf of the 
Applicant, Cur-Nan Company, having been duly 
sworn, testified as follows: 

Direct Examination 

By Mr. Kowal: 

Q. Your name is—? A. James P. Higgins. 

Q. And you live at 55 Bay State Road, Quincy, Massa¬ 
chusetts? A. Right. 

Q. And where is Quincy, Massachusetts with relation to 
Brockton? A. About 13 miles. 

Q. And is that within the area contemplated by this sta¬ 
tion? A. Yes. 
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Q. If this application were granted and you came to work 
with this station, Mr. Higgins, do you plan to move to 
Brockton? A. I will, if I can find a place to live. , 

1169 Q. Have you been engaged in the radio business? 1 
A. I have been engaged in the radio business since i 

1934. 

Q. And in that connection, you have spent all of that time 
with one station? A. That is right. 

Q. And that station is WHDH in Boston? A. That is . 
right. 

Q. Was that at one time a network station? A. It was 
a Blue Network station. 

Q. It is not now a network station ? A. No. 

Q. Has it recently changed ownership? A. Yes, it has. 

Q. And will you tell the Commission what the nature of 
vour duties has been with Station WHDH from the time 
you went to work there until the present time? Give us 
a short resume. A. I have been salesman, sales manager, 
production manager, assistant manager, and publicity direc¬ 
tor. 

#*•*••#•** 

1170 Q. You intend, if this application is granted, to be- i 
come associated with the Cur-Nan Company in this 

broadcasting station? A. I do. 

Q. That w’ould be as assistant manager and program \ 
director? A. Yes, sir. 

Q. Did you listen to the testimony of Mr. Noonan 

1171 this morning? A. I heard part of it. I 

Q. Have you seen the Statement of Public Policy 
of the station? A. Yes, I have. 

Q. And do you understand the policy of the Cur-Nan 
Company with reference to this station in Brockton, Massa¬ 
chusetts ? A. I imagine I do, yes. 

Q. Have you discussed the matter with Mr. Noonan and 
myself? A. Slightly, yes. 
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Q. Have you written or produced any radio broadcasting 
shows yourself? A. Yes, I have worked on quite a few 
public service programs and commercial programs. I have 
conceived them and produced them; quite a few. 

Q. As a result of your experience in the radio broadcast¬ 
ing industry, and being familiar with the policy of the Cur- 
Nan Company, do you yourself agree with the policy of the 
Cur-Nan Company? A. Yes, I do. 
#***•••*** 

1172 Q. And you will devote full time to the Cur-Nan 
Company if and when the license is granted? A. 
That is right. 

********** 

Cross Examination 
By Mr. Hennessey: 

********** 

1178 Q. Now, is your objection to the length and type of 
commercials, or is your objection to the fact of spon¬ 
sorship? A. I have no objection to sponsorship on pro¬ 
grams. But as I say, you have to have a certain amount of 
good time, don’t you, for your public service programs? 
You can’t just give them anything, 11:00 o’clock or 6:00 in 
the morning. 

If you limit your commercials, and you have 40 per cenp 
of your time left to find some good time for these publi^ 
service programs, I think that is better. 

Q. And you think the solution is to have 40 per 

1179 cent of your time unsponsored? A. Yes, I think 
where radio is in the public interest, I think it is. 

********** 
1183 Robert C. Schimmel called by and behalf of the 
Applicant, Cur-Nan Company, having been duly 
sworn, testified as follows: 

********* * 
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Direct Examination 
By Mr. Kowal: 

Q. Your name? A. Robert C. Schimmel. 

Q. And where do you live? A. Milton, Massacim- 

1184 setts. 

Q. Is that close to where Mr. Noonan lives? A. 
Right around the corner. 

**#**♦###* 

Q. Your present position, Mr. Schimmel, is radio co¬ 
ordinator of the Boston Public Schools? A. That is right. 

Q. And what are your duties in that position? A. 

1185 Well, my duties in that position are to build all of the 
radio programs presented by the Boston Public 

Schools. 

Q. And what is the nature of those programs? A. Those 
are all educational programs. 

1188 Q. And if this license would be granted to the Cur- 
Nan Company, do you have an arrangement with the 

Cur-Nan Company whereby you are to come with them as 
public service program consultant? A. I am. 

**••**•«•• 

1189 Q. How many hours do you feel you would spend 
with this station? A. The hours in a day are 24, and 

I put in a great many hours. If you want to limit it, I 

should sav six at the most. 

* 

Q. Six hours at the most ? A. Or maybe more, according 

to exigencies, things that arise. 

*♦#•#**#** 

1202 Joseph F. Curran called by and on behalf of the 
Applicant, Cur-Nan Company, having been duly 
sworn, testified as follows: 

Direct Examination 

By Mr. Kowal: 

Q. Your name is—? A. Joseph F. Curran. 

Q. And your address? A. 201 Hyslop Road, Brookline, 
Massachusetts. 

• ••••••••• 
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1206 Q. Mr. Curran, you are going to be the president 
of the Cur-Nan Corporation? A. That is right. 

Q. And you have subscribed to 500 shares of preferred 
stock? A. Yes. 

**##*##»* 

1207 Q. Now, did you, as a result of any discussions 
with Mr. Noonan or your son Charles Curran, par¬ 
ticipate in the preparation of a statement of public policy? 
A. Yes. 

Q. And you have heard the evidence here during the day? 
A. Yes, I have. 

Q. You are familiar with the statement of public policy ? 
A. Yes, I am. 

Q. And you subscribe to it? A. Yes, I do. 

Q. And it represents the unanimous agreement of t|ie 
board of directors of this corporation? A. That is right. 

• •••#**## 

1209 Q. And how much time will you devote to the bus¬ 
iness, Mr. Curran? A. Well, practically all my tinje. 
That is about all I have to do. 

Q. You will devote all vour time? A. Practicallv all of it. 
Q. Are you going to draw any salary? A. No, sir. 

Q. Are you interested in anv other radio stations? A. 
No. 

Q. And you heard Mr. Schimmel and Mr. Higgins testify 
as to their agreements with Mr. Noonan and their associa¬ 
tion with this Company? Were you familiar with all that 
prior to the agreements entered into with them? A. Yes. 

Q. And do you subscribe to all these agreements? A. I 
certainly do. 

Q. Do they represent your agreement with Mr. Noona 
A. They do. 

Q. There has been a great deal of talk in this lieari 
about this division of time between commercial and nonco 
mcrcial, a 60-40 division of time. Did you participate in ar¬ 
riving at the general policy with respect to that particular 
phase? A. Yes, I did. 
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1210 Q. And you fully subscribe to that? A. That is 
right. 

#*#**##•#* 

1228 Charles F. Curran called by and on behalf of the 
Applicant, Cur-Nan Company, having been duly 
sworn, testified as follows: 

Direct Examination 

By Mr. Kowal: 

Q. Your name—? A. Charles F. Curran. 

Q. And where do you live, Mr. Curran? A. Chestnut 
Hill, Massachusetts. 

Q. Is that part of Brookline, Massachusetts? A. That is 
part of Newton. 

#***«*••** 

1230 Q. About all of them? And did you participate in 
the discussion and the preparation of the statement 

of public policy that has been so well discussed here today? 
A. I did. 

Q. And were you a participant in the preparation of the 
original application? A. Not the actual preparation, but 
previous to the preparation. 

Q. Previous to the preparation? A. I wasn’t around 
here at that time. 

Q. And do you subscribe to the statement of public pol¬ 
icy? A. I do. 

Q. When this corporation was formed, and if and when 
the construction permit is granted, do you intend to devote 
full time to this Cur-Nan Company? A. I do. 

Q. And what will be your position? A. I will be treas¬ 
urer of the company. 

Q. And do you plan to reside within the city limits 

1231 of Brockton at that time? A. I plan to. 

#*##•#•••• 
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1255 


Exhibit 12 


Statement of Policy (Cur-Nan Company) 

We recognize the singular position and responsibility of 
the broadcasting industry for program service in the public 
interest. 

We believe that the public interest is best served by: 

1. Limiting the amount of time to be sold commerciallv. 


2. Devoting the non-commercial time to a wide variety 
of worthy programs which shall have both educational and 
entertainment values. 

3. Exercising mature and intelligent discretion in main¬ 
taining a well balanced program structure. 

We intend to fulfill our obligations to the public and exer¬ 
cise our responsibility to these ends as follows: 

1. We feel that not over sixty percent of all broadcasting 
time should be sold commercially if the public interest is tjo 
be served. 

2. The balance of the time should be planned intelligently 
and under competent supervision to meet the religious, 
educational, entertainment, labor and fraternal needs of 
the community. We shall employ a competent individual, 
experienced in this type of work, who shall have the re¬ 
sponsibility of initiating and planning these programs, l^o 
other duties will be assigned to him. An outline of the 
intended nature of these programs is included as one of 
our exhibits. 

3. The carrying out of a well balanced program requires 
both the will and the ability to do so. 

We intend in this regard to employ an individual <|>f 
high competence and wide experience who will combine the 
various types of programs into a well balanced structure. 
The balance must not only be based upon the number of 
hours devoted to each type of program, but must be equita¬ 
bly divided during the morning, afternoon and evening 
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broadcasting hours. Our weekly program exhibit incor¬ 
porates this desire. 

We further believe that although it is not intended nor 
desirable that the owners of broadcasting facilities shall 
operate at a loss, neither is it intended nor desirable that 
they be operated for an excessive return on investment and 
work performed. We feel that under efficient manage¬ 
ment, a reasonable return can be had and the public inter¬ 
ests served. The business interests of the community will 
also be best served by creating and maintaining public in¬ 
terest in the station and by avoiding advertising excesses. 

The fulfillment of the above stated objectives shall be the 
object of our every effort. 

• *##••**«• 
1259 Exhibit 14 

Proposed Public Service Type Programs 

EDUCATIONAL: 

Programs Bringing to the Schools of Our Area— 

1. Dramatization 

These tie in with literature, history, art or other subjects 
in the school curricula adaptable to radio program presen¬ 
tation. They would be presented by pupils and teachers, 
and would acquaint other educational institutions with 
what is being done in our area. 

2. Athletics 

These programs would highlight important intersectional 
contests and would bring to our microphone outstanding 
athletes and coaches. 

3. Round Table Disscussions 

Boys and girls of the various local schools would be in¬ 
vited, their teachers as moderators, to discuss topics of 
national and international interest. (Or interest pertaining 
to the limited area served). 
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4. The Job Forum 

This program of service could take in not only the boy or 
girl graduating from college, but the average worker. A 
guest speaker, where high school students were involved, 
would discuss the chance for employment in his choser. 
field. (Also explain something of what is expected of the: 
boy or girl entering the field). 

5. Home and School 

This series of programs would be intended to bring home 
and school into closer contact. Sometimes we might get the 
reaction of the parent to the problems of the day; at other 
times the teacher reaction. 

LABOR: 

Labor organizations have been offered time (with restric¬ 
tions). These include the American Federation of Labor, 
the C.I.O. and the Independent Boot & Shoe Workers 
Union, also any other similar organizations which may 
wish to put their story before the public. 

The purpose of these programs will be to give to labor, 
impartially, a chance to tell its case and to build, we hope, 
stronger ties between the public and the local labor groups. 
Much talent exists in these unions and their programs may 
well be of the inspirational type. 

VETERAN ORGANIZATIONS: 

1. The American Legion 

We intend to present material which will have to ,do with 
what is happening in the field. Time has been offered to 
the American Legion and we hope to: 

(a) Create one type of program which will serve chiefly 
the returning veteran. 

1260 (b) Create a program sponsored, perhaps weekly, 

by the American Legion itself. This program could 
well deal in our community with Americanization, its 
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ideals, the meaning of our political system, dramatizations 
and Legion Post news. 

2. The American Legion Auxiliary. 

3. Veterans of Foreign Wars and Its Auxiliary. 

4. Disabled American Veterans and Its Auxiliary. 

5. The Jewish War Veterans and Its Auxiliary. 

AGRICULTURE: 

In the Greater Brockton Area, there is considerable 
truck gardening, poultry raising, dairying and general 
farming. We plan to cover agriculture so that they will 
have speakers to discuss subjects of interest to each spe¬ 
cific classification of farming. We plan to give them time 
to be used to their advantage. 

CLUBS: 

Figures show that about 85% of the people in the Greater 
Brockton Area are native born. This native born element is 
intensely interested in: 

1. Women's Clubs. 

2. Garden Clubs. 

3. Music Clubs. 

4. Girls' Scouts. 

5. Boys' Scouts. 

6. Juvenile Grange. 

7. Grange. 

8. 4-H Clubs. 

These clubs may have free time for the purpose of bring¬ 
ing to the people of the area knowledge of what is going 
on and in the projection of worthwhile ideas and talent. 

About 15% of the people in the Greater Brockton Area 
are foreign born. It will be seen that there is a chance to 
offer these groups time which will be used to break down 
prejudice among themselves, and to give the public in gen¬ 
eral a warmer appreciation of their capabilities. There 
seems to be a fine chance here for the AMERICAN-ALL 
type of program. 
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1261 BUSINESS ORGANIZATION: 

Since business and the flow of goods is vital to the life of 
any community, we will give free time to the following 
organizations. They will be allowed such time as their 
radio committees may find desirous. 

1. Advertising Club. 

2. Kiwanis. 

3. Lions. 

4. Rotary. 

FRATERNAL ORGANIZATIONS: 

We will give all fraternal organizations and women's 
groups associated with these organizations free time. 

RELIGIOUS ORGANIZATIONS: 

We will give all the religious groups free time. 

FUNDS: 

As a community service, the station stands ready to offer 
time for— 

1. The Community Fund. 

2. The American Red Cross. 

3. Christmas Stamp Drive. 

4. March of Dimes. 

And, any worthy cause which will aid and enrich the lives 
of community members. 

SPECIALIZED GROUPS: 

Various organizations who have from time to time a 
message vital to the community at large will be given time. 

We will offer time to the police department for a pro¬ 
gram dealing with safety in the home, on the street, and pin 
general. 

We will offer time to the fire department for an eduda- 
tional program to reduce loss of life and property. 

We will offer time to government agencies to discuss sub¬ 
jects of interest to the community. 
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CHILDREN’S PROGRAMS: 

We will offer time to librarians for— 

1262 1. Story Hour. 

2. Review of Books and Books Which Children 
Ought to Know and Read. 

We intend to offer time for a program dedicated to— 

1. Parents and Their Problems. 

2. The Societies Which May Aid in Curbing Juvenile 
Delinquency. 

MEDICINE: 

We snail offer time and liope to have it used by doctors 
for cun bating seasonal maladies and other ailments which 
education by radio will aid in reducing. 

We snail offer time to the Dental Society for similar edu¬ 
cational purposes. 

HOME: 

M e shall offer to various housewives the chance to ap¬ 
pear oeforc our microphone to discuss certain problems 
met Mid conquered. This may be known as THE HOUSE¬ 
WIVES’ HOUR, THE KITCHEN CLOCK, or, even the 
homeJv appellation of—PUDDIN’ AND PIE. 

INTERVIEWS: 

A program set aside for and dedicated to interesting 
professions, a human interest type of program. 

Thus , the City of Brockton and its surrounding indus¬ 
trial ar.d farm area ought to be well served by the public 
interest, type of program we shall endeavor to present. 

• ••*•••••• 
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1626 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

B-341 

In re Applications of 
Bay State Beacon, Incorporated 
Brockton, Massachusetts 
Docket No. 6843 
File No. Bl-P-3983 
Cur-Nan Company 
Brockton, Massachusetts 
Docket No. 6845 
File No. Bl-P-4054 

Plymouth County Broadcasting Company 
Brockton, Massachusetts 
Docket No. 7008 
File No. Bl-P-4216 
For Construction Permits 
Appearances 

Philip J. Hennessey , Jr., on behalf of Bay State Beacon, 
Inc.; Leon J. Kowal on behalf of Cur-Nan Company; Leon¬ 
ard 11. Marks on behalf of Plymouth County Broadcasting 
Company; and Philip Bergson on behalf of the Federal 
Communications Commission. 

Proposed Decision 

(Adopted March 24, 1947) 

Preliminary Statement 

1. This is a proceeding upon the three applications in¬ 
dicated above, each of which seeks a construction permit 
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for a new AM station in Brockton, Massachusetts, to oper¬ 
ate on 1450 kilocycles with 250 watts power, unlimited time. 
The applications were designated for a consolidated hear¬ 
ing, which was held in Brockton, Massachusetts, on March 
5, 1946, and June 24 and 25, 1946. All parties waived the 
filing of proposed findings. Three other applicants for 
these facilities, Templeton Radio Manufacturing Company, 
Old Colony Broadcasting Company, Inc., and Mitchell G. 
Myers, et al., obtained voluntary dismissal of their applica¬ 
tions on February 14, June 28, and July 13, 1946, respec¬ 
tively. 

2. Brockton is a city in Plymouth County, Massachu¬ 
setts, with a population of 62,343 (1940 Census); it is ap¬ 
proximately 20 miles south of Boston. The only AM sta¬ 
tion in Brockton is Station WBET, operating on 990 kilo¬ 
cycles with 250 watts power, daytime only; a license for 
WBET was granted to the Enterprise Publishing Com¬ 
pany on June 24, 1946. The Enterprise Publishing Com¬ 
pany also has received a conditional grant of a construction 

permit for an FM station at Brockton. The Cur- 
1627 Nan Company, one of the aplicants herein, holds a 
construction permit for an FM station at Brockton; 
the 'Plymouth County Broadcasting Company, also an ap¬ 
plicant herein, has received a conditional grant for a con¬ 
struction permit for an FM station at Brockton. 

3. Each of the stations applied for herein would render 
a nighttime primary service to an area of 43 square miles 
and a population of approximately 67,000 persons and a 
daytime service to an area of 320 square miles and a popu¬ 
lation of approximately 191,000 persons. 

FINDINGS OF FACT 
Bay State Beacon , Inc. (Docket No. 6843) 

4. Bay State Beacon, Inc. has an authorized capital stock 
of 500 shares of $100 par value, of which 250 shares have 
been issued and are outstanding. Its officers, directors and 
stockholders (all U. S. citizens) are as follows: 
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Shares 

Per¬ 

Name 

Kesidence 

Office 

Held 

centage 

Hugh W. McLaughlin 

Brockton, Mass. 
Brockton, Mass. 

Director 

50 

20 

Kobert M. Fletcher 

Director, Clerk 
and Treasurer 

86 

34.4 

Clarence A. McLaughlin, Jr. 

Brockton, Mass. 
Brockton, Mass. 

President & Dir. 

54 

21.6 

Edmond G. Townes 

Director 

40 

16 

Frederick M. Ford 

Newton, Mass. 

Director 

20 

8 



Total 

250 

100% 


5. Three of the stockholders and directors, Clarence A. 
McLaughlin, Jr., his brother, Hugh W. McLaughlin, and 
Frederick M. Ford, have recently been released from mili¬ 
tary service and contemplate devoting full-time to the pro¬ 
posed station. Clarence A. McLaughlin, Jr. was engaged 
in the general practice of law in Brockton from 1932, when 
he was graduated from the Boston University Law School, 
until he entered the Army. He has participated in com¬ 
munity activities in Brockton and in church and fraternal 
organizations. He is president of the company and will be 
general manager of the station. His brother, Hugh, is also 
a long-time resident of Brockton. Prior to entering the 
Army, he was head of the English Department, director of 
dramatics, and director of extra-curricular activities at a 
junior college in Vermont. In his capacity as director of 
extra-curricular activities, he planned, organized and di¬ 
rected various social programs. As director of dramatics, 
lie put on plays, including some radio work over Station 
WDEV. He was an information and education officer in 
the Army, and will be chief announcer and assistant pro¬ 
gram director of the proposed station. Frederick M. Ford, 
a resident of Newton, Massachusetts, will be the program 
manager. While he has not been on the payroll of any 
radio station, he was active during college days and there¬ 
after in announcing, producing and directing plays that 
were broadcast. He also acted as production director for 
the New England Town Meeting, a program which 
1628 cleared through what was known as the Colonial 
Network. He also did some radio work as public 
relations officer in the Navy. 
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6. The other two stockholders and directors, Robert M. 
Fletcher and Edmond G. Townes, are both practicing attor¬ 
neys in Brockton. They intend to continue their law prac- • 
tices. Mr. Fletcher probably will act as local counsel for 
the station; Mr. Townes will devote such time as may be 
necessary to fulfill the duties of a director. Neither has 
had any radio experience. 

7. The major breakdown of applicant’s proposed pro¬ 
gram time is: 

Available for Commercial Sponsorship. .. 80.3% 

Available for Institutional Sponsorship_15.0% 

Not Available for Sponsorship. 4.7% 

The program time not available for sponsorship will be 
devoted to religious programs, which, under applicant’s , 
plans, will completely absorb the 4.7% of the broadcast | 
time to be offered on a sustaining basis, leaving none of 
this alloted time for any other type of sustaining program. 
The time allotted for “Institutional Sponsorship” will be 
made available for such programs as Veteran’s counselor, 
Brockton High School Orchestra, Let’s Work Together (a 
round-table discussion between labor and management), Be 
Prepared (dealing with the activities of the Boy Scouts), 
and Civic Session; these programs are to be sponsored by 
advertisers who will be charged at one-half the regular 
commercial rate, and who will be permitted to announce 
only their names, their business addresses or telephone 
numbers, and the products or services sold. The remain- \ 
der of the broadcast time (80.3%) will be allotted to com- \ 
mercial programs at full commercial rates. The applicant 
indicated upon cross-examination that under some circum¬ 
stances sustaining time might be allotted beyond the 4.7% 
proposed, to programs dealing with controversial issues 
or other public service programs, and that if this were , 
done, the time allotted to institutional sponsorship would ; 
be accordingly diminished. In this connection, however, 
applicant did not make clear how much time over and above 
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tlic 4.7% would be made available on a sustaining basis., 
and as the record stands, commercial programs will con¬ 
stitute betwen 80.3% and 95.3% of the entire broadcast 
time. 

8. Program time is also divided up as follows: news, 
18.4'/ ; civic and fraternal, 5.8%; educational, 9%; garden 
and agricultural, 1.5%; religious, 4.7%; entertainment, 
60.6%. A news editor will be employed to edit news, to 
plan a news program and to give on the spot coverage of 
important news events. Conversations have been had with 
respect to securing local news from the local newspaper, 
the Brockton Enterprise, owned by the Enterprise Publish¬ 
ing Company (recently granted a license for AM Station 
WBET and given a conditional grant for an FM station, 
both at Brockton). The program schedule is based on no 
network affiliation. 

9. The estimated cost of construction for the proposed 
station, excluding land and building, is $11,200. Monthly 
cost of operation and monthly revenues have been esti¬ 
mated to be $4,275 and $5,507 respectively. The balance 
sheet of the applicant, as of June 10, 1946, shows assets 
consisting of all cash in the amount of $25,000, no liabili¬ 
ties, and net worth of $25,000. A line of bank credit in the 
amount of $10,000 is available to the applicant. 

Cur-Nan Company (Docket No. 0845) 

10. This applicant, holder of a construction permit for 
an FM station at Brockton, has an authorized capital stock 
of 750 shares of non-voting preferred stock having a par 
value of $100 per share and 100 shares of no-part value 
voting common stock. Joseph F. Curran, President of the 
company, has subscribed to 500 shares of the preferred at 
par, and to 98 shares of the common at $1 per share. He 
is a resident of Brookline, Massachusetts, which is approxi¬ 
mately 16 miles north of Brockton. He is a member 

1629 of the Board of Directors of the Eastern Massachu- 
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setts Street Railway Company and the Charlestown Co¬ 
operative Bank, and is a stockholder of Curran-Morton 
Company, which maintains a storage warehouse. He has a 
net worth in excess of one million dollars and is principally 
engaged in looking after his own investments. He has no 
connections in Brockton and has relied heavily upon Mat¬ 
thew J. Noonan, Vice-President of the Cur-Nan Company, 
in selecting Brockton as a place to establish a radio station. 
He expects to devote considerable time, without salary, to j 
the proposed station, and to see to it that not more than 
60% of program time is devoted to commercial programs. 
He has had no experience with radio and is not familiar 
with the details of the program plans for the proposed sta¬ 
tion. His interest in establishing a radio station is in part 
based upon his desire to furnish an opportunity in radio 1 
for his son, Charles F. Curran. 

11. Matthew J. Noonan, a resident of Milton, Massachu¬ 
setts, 12 miles from Brockton, is vice-president and secre¬ 
tary of the Cur-Nan Company and will be general manager 
of the proposed station. He has subscribed to 1 share of 
the common stock and will receive 39 additional shares 
from Joseph F. Curran, in return for his services, if and 
when the application herein is granted. As general man¬ 
ager, Mr. Noonan will receive $175 weekly. Mr. Noonan’s 
experience has been chiefly in newspaper and outdoor ad¬ 
vertising. He was director of national advertising for the 
Boston Post between 1930 and 1943, and between 1943 and 
1945 directed sales in war activities for John Donnelly & 
Sons, engaged in outdoor advertising. Since June, 1945, 
he has devoted his time to preparing this application and 
making preliminary arrangements for establishing and 
operating a radio station. He has contacted, either person¬ 
ally or by telephone, local organization, clubs, unions, 
churches and social agencies, to discuss their needs for 
radio and to find out what they would like in the form of 1 
public service programs. 
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12. Charles F. Curran, Joseph F. Curran’s son, has sub¬ 
scribed to 1 share of the common stock and will receive 59 
additional shares from his father if and when the applica¬ 
tion herein is granted. He is treasurer of the applicant apid 
will receive a salary of $75 weekly. He has had no experi¬ 
ence in broadcasting but had a 14 to 16 w T eeks course in 
radio fundamentals while in the Army. If this application 
is granted, Charles F. Curran will move to Brockton and 
devote full time to the station. 

13. The assistant manager and program director for tjke 
proposed station will be Janies P. Higgins. He lives at 
Quincy, Massachusetts, 13 miles from Brockton, but vfill 
move to Brockton if he can find a place to live. He h|as 
been employed at Station WIIDH in Boston since 1934 in 
various capacities, as salesman, sales manager, production 
manager, assistant manager and production director. He 
has written and produced both public service programs apd 
commercial programs. Acting in the capacity of public 
service program consultant will be Robert C. Schimmel, 
who is Radio Coordinator in the Boston Public Schools. 
Mr. Schimmel’s function for the Boston Public Schools is 
to build all the educational radio programs presented by 

the Boston Public Schools. He has been the director 
1630 and producer of many plays for radio and a number 

of jdays for the stage. His work for the Cur-Nan 
Company will be to initiate and build programs; he is to 
contact organizations and assist them in preparing pro¬ 
grams for broadcasting. If this application is granted, he 
will continue as Radio Coordinator for the Boston Public 
Schools, with hours from 9 a.m. to 3 p.m. but will devbte 
up to six hours a day to the proposed station in Brockton. 

14. Applicant will not have more than 60% of program 
time on a commercial basis. The balance of the time w ill 
be used to meet the religious, educational, entertainment, 
labor and fraternal program needs of the community. 
26.44% of total program time will be devoted to public 
service programs. 33.34% of the hours between six and 
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eleven p.m. will be devoted to live sustaining programs in 
which business, fraternal and labor organizations will par¬ 
ticipate and which will include forums and local news. Spot 
announcements, including station break announcements, , 
will be approximately 350 a week. 

15. The cost of constructing the proposed station, ex¬ 

clusive of land and buildings, is estimated to be $13,000. 
The monthly cost of operation and monthly revenues have 
been estimated to be $7,856.89 and $8,233.33 respectively. 
Capital stock subscriptions total $50,100. Joseph F. Cur¬ 
ran has agreed to purchase 500 shares of the preferred 
stock and 98 shares of common stock in the total sum of 
$50,098; and in the event additional funds are required by 
the applicant, he will purchase the remaining unissued pre¬ 
ferred stock consisting of 250 shares for $25,000. His 
financial statement shows a net worth in excess of one mil¬ 
lion dollars. • 

Plymouth County Broadcasting Company 
(Docket No. 7008) 

16. This applicant has received a conditional grant for 
an FM station at Brockton. It has an authorized capital 
stock of 650 shares of $100 par value, of which 380 shares 
have been issued or subscribed. Its officers, directors and 
stockholders (all U. S. citizens) are as follows: 


Name 

Residence 

Office 

Shares 

Held 

Per¬ 

centage 

Edmund J. Campbell 

Brockton, Mass. 

President & Dir. 

150 

40% 

Robert G. Clark, Jr. 

Bridgewater, 

Mass. 

Treasurer, Clerk 
& Director 

110 

29% 

Willis R. Davies 

Brockton, Mass. 

Director 

100 

26% 

Mark L. Me Adam 

Brockton, Mass. 
Scituate, Mass. 

Director 

20 

5% 

IT. Scott Killgore 

Director 

• • • 




Total 

380 

100% 


17.The two principal stockholders, Messrs. Campbell and 
Clark, have been practicing law in Brockton since 1922 and 
1926, respectively. Edmund J. Campbell lives in Brock¬ 
ton, and has been active in fund-raising activities there for 
various organizations. He is a director of a number of 




71 


corporations and general counsel for various public utili¬ 
ties. Robert G. Clark, Jr. practices law in Brockton bux 
resides in Bridgewater, 7M> miles south of BrocktonL 
1631 and is active in civic and community organizations 
there. For the past 12 years he has been Deputy 
District Attorney for the Southeastern District of Massa¬ 
chusetts, composed of Norfolk and Plymouth Counties, 
Mr. Campbell will continue his law practice but, since some 
additional attorneys have come into his office, he expects; 
to have time to devote to policy questions. Mr. Clark will 
also continue his law practice but will be able to devote 
some time to the station in his role as Clerk, Treasurer 
and Director of the company. 

IS. The third stockholder, Willis R. Davies, has resided 
in Brockton for 42 years. He has been in the automobile 
business and the real estate business, and now owns the 
New Moon Cafe in Brockton. He expects to sell out his 
interest in the cafe to his brother and devote his full time 
as salesman for the station. 

19. The fourth stockholder, Mark L. McAdam, has lived 
in Brockton for 10 years and is a consulting radio engineer. 
He has been engaged in radio technical work since 1922. 
He is at present radio technician for the City of Brockton 
and is employed from time to time as a consultant for 
broadcast stations, but has no stock or management func¬ 
tions in such stations. He will pay for the 20 shares of 
stock to which he has subscribed by rendering technical 
services for the station, on a part-time basis. He will se0 
to it that the station is kept at top technical performance 
and will advise the applicant as to the improvements and 
modernizations that should be made to the equipment. 

20. H. Scott Killgore, a resident of Scituate, Massachu¬ 
setts, 16 miles from Brockton, with several years of ex¬ 
perience in broadcast stations in capacities as studio control 
operator, special events broadcaster, and manager, was ex¬ 
pected to be a stockholder and consulting manager of th^ 

I 
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proposed station. However, the Granite State Broadcast¬ 
ing Corporation, of which he is vice-president, was granted 
a construction permit for Station WKBR (licensed Janu¬ 
ary 28, 1047) at Manchester, New Hampshire, and he will 
devote most of his time to that station, retaining, with re¬ 
spect to the applicant, only the status of director. Some 
discussion has been had with an employee of the Yankee 
Network with the view of offering him the position of sta^ 
tion manager. 

21. The proposed program plan calls for an average of 
60% of the time devoted to commercial programs and 40% 
to sustaining. Program time will be divided as follows: 
music, 46%; dramatic, 9%; educational, 4%; religious, 
4%; fraternal, 4%; news, 12%; public service programs, 
17% ; market and weather reports, 4%. Between the hours 
of 6 and 11 p.m., 20% of the time will be devoted to live 
sustaining programs and 25% to live commercial pro¬ 
grams. The number of spot announcements is expected to 
be 400 per week; the number of sustaining public service 
announcements, 125 per week. Local news will be obtained 
not only from the Brockton newspaper, the Enterprise, but 
also from the publisher of 9 weekly newspapers which cir¬ 
culate in the small communities surrounding Brockton. Ar¬ 
rangements have been made with the Bridgewater State 
Teachers College, which is 6 or 7 miles south of Brockton, 
for that institution to use the proposed station for dra¬ 
matics, music, and programs of an educational nature. The 
Producers Dairy, an association of farmers residing in the 
rural areas surrounding Brockton, has indicated an inter¬ 
est in programs containing market information, and such ' 
programs are proposed. Market and weather re- 
1632 ports would also be given for the benefit of truck 
farmers. The station facilities have been offered to 
women’s organizations and will be available for use by 
civic and fraternal groups, on a sustaining basis. Free 
time would be made available for the discussion of public 
issues. A representative of the Ministers’ Union has been 1 
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interviewed and arrangements made to have time available 
for religious programs on a regular basis. Discussions 
have been had with the School Committee with respect to 
school children participating in programs over the pro¬ 
posed station. 

22. The balance sheet of the applicant, as of June 2}4, 
1946, shows assets totaling $38,000, no liabilities, and capi¬ 
tal, $38,000. The assets consist of cash, $4,400, stock sub¬ 
scriptions receivable, $32,600, and organization expenses, 
$1,000. Each of the three major stockholders has a llet 
worth in excess of $34,000. The fourth stockholder, Mark 
L. McAdam, expects to pay for his twenty shares out of 
salary and bonus to be received for technical services. T]he 
estimated cost of construction of the proposed station is 
$20,000. Monthly cost of operation and monthly revenues 
have been estimated to be $4,800 and $5,900 respectively. 
The estimated cost of construction of applicant’s FM sta¬ 
tion at Brockton is $9,000. 

CONCLUSIONS 


1. The station proposed by each of the three applications 
to be considered would provide a local radio service to the 
City of Brockton, Massachusetts, and its surrounding area. 
Since the facilities requested, 1450 kilocycles with 250 watts 
power, unlimited time, are identical, the applications are 
mutually exclusive and it becomes necessary to determine 
on a comparative basis which should be granted. 

2. Upon careful consideration of the applications, the 
Commission concludes that the public interest would best 
be served by granting the application of the Plymouth 
County Broadcasting Company. All four stockholder^ in 
this company have spent many years in Brockton and are 
familiar with the needs of the community and the spur- 
rounding area. This applicant’s proposal to broadcast 
market and weather reports for the benefit of nearby 
dairies and truck farmers, its arrangements with J the 


Bridgewater State Teachers College, located 6 or 7 
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from Brockton, for that institution to use the proposed 
station for dramatics, music, and programs of an educa¬ 
tional nature, and its arrangements to secure and broad¬ 
cast local news of interest not only to Brockton residents 
but to people living in nearby communities, indicates that 
the Plymouth County Broadcasting Company intends to 
provide service adapted to the particular needs of the area 
and population to be served. In addition, this applicant 
offers a well-balanced program plan with adequate time 
reserved for sustaining programs. 

3. Bay State Beacon, Inc. is also owned almost entirely 
by people who have spent considerable time in Brockton. 
In addition, three of the stockholders, representing 49.6% 
of the stock, are returning veterans who will devote full 
time to the proposed station. Such direct participation 
by stockholders in the operation of a proposed station is a 
factor to which the Commission attaches considerable 
weight, since it gives assurance that an applicant’s stated 
policies will be effectuated by the responsible owners of the 
station. In this case, however, the stated policies of Bay 
State Beacon, Inc. reflects a program service which 
1633 is not as well balanced or as well calculated to serve 
the public interest as the service proposed by Plym¬ 
outh County Broadcasting Company. Thus, Bay State 
Beacon, Inc., proposes to reserve only 4.7% of its broadcast 
time for sustaining programs and all of this time will be 
absorbed by the religious programs it is planning, leaving 
no time specifically reserved for any other sustaining pro¬ 
grams. Under its plans, provision is to be made for such 
groups as the high school orchestra, discussion forums, and 
the Boy Scouts in the time allocated for institutional spon¬ 
sorship. Applicant’s expression of willingness, brought 
out upon cross-examination, to provide some additional 
sustaining time of undesignated amount and under undeter¬ 
mined circumstances is too vague to be accepted as an un¬ 
dertaking and in any event does not cure the basic deficiency 
of its program proposal. As compared with the program 
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proposal of the Plymouth County Broadcasting Company, 
the proposal of Bay State Beacon, Inc. is relatively inflexij- 
ble and is less well designed to meet potential community 
needs. The lack of flexibility is particularly indicated b^ T 
the negligible percentage of broadcast time reserved fo^- 
sustaining programs, which may well preclude Bay State 
Beacon, Inc. from developing meritorious programs of 
local interest which, for one reason or another, are not 
sponsored. A further deficiency in the proposal is indi¬ 
cated by the fact that one type of program only—the reli¬ 
gious program—will take up all of the time specifically set 
aside on a sustaining basis. In contrast, the Plymouth 
County Broadcasting Company is reserving adequate time 
for sustaining programs providing greater opportunity for 
presentation of matters of local interest, and has imple¬ 
mented its proposal for well-rounded service by specific 
and detailed preparations. 

4. The third applicant, the Cur-Nan Company, is being 
financed by Joseph F. Curran, its president; the other two 
stockholders, Charles F. Curran, his son, and Matthew J. 
Noonan, have each subscribed to one share of the common 
stock at $1 and will receive additional shares for services;. 
No one of the three stockholders lives in. Brockton or has 
any substantial connections or interests there, aside from 
this application and the FM station for which the Cur-Nan 
Company holds a construction permit. Furthermore, 
neither the program manager, Mr. Higgins, nor the public 
service program consultant, Mr. Schimmel, whom applicant 
intends employing, are residents of Brockton. In view ojf 
the foregoing, it is believed that the Cur-Nan Company ijs 
not in as good a position as the Plymouth County Broad¬ 
casting Company to gauge and be responsive to the need 
of the Brockton community. This belief is confirmed by a]n 
examination of the definite and extensive arrangement 
made by the Plymouth County Broadcasting Company t^ 
serve the City of Brockton and the surrounding area. 
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5. It is, therefore, concluded that the application of the 
Plymouth County Broadcasting Company is to be' pre¬ 
ferred to that of the Cur-Nan Company or of Bay State 
Beacon, Inc. The Plymouth County Broadcasting Com¬ 
pany is legally, technically, financially and otherwise quali¬ 
fied to construct and operate the station proposed, and in 
the opinion of the Commission, its application should be 
granted. It necessarily follows that the applications of the 
Cur-Nan Company and of Bay State Beacon, Inc., should 
be denied. The grant to the Plymouth County Broadcast¬ 
ing Company is conditioned upon its submitting an applica¬ 
tion for modification of construction permit within 60 days 
from date of this action, specifying a transmitter site and 
antenna system meeting the requirements of the Commis¬ 
sion’s Standards of Good Engineering Practice. 

Federal Communications Commission 

T. J. Slowie, 

Secretary. 

Released: March 27, 1947 

See Section 1.849 of the Commission’s Rules of Practice 
and Procedure. 

Signed for above mailed bv Mar 27 1947 mail & files 
#*####*#*# 
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1635 Federal Communications Commission Apr 16 1947 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

B-341 

In re Application of 
Bay State Beacon, Incorporated 
Brockton, Massachusetts 
Docket No. 6843 
File No. Bl-P-3983 
Cur-Nan Company 
Brockton, Massachusetts 
Docket No. 6845 
File No. Bl-P-4054 

Plymouth County Broadcasting Company 
Brockton, Massachusetts 
Docket No. 7008 
File No. Bl-P-4216 
For Construction Permits 

• ###•#•#*• 

Comes now petitioner Cur-Nan Company and files the 
following exceptions to the Findings of Fact and Conclu¬ 
sions contained in the Proposed Decision of the Commis¬ 
sion (March 27, 1947) in the above-entitled matter and 
memorandum brief in support thereof, and requests oral 
argument before the Commission. 

Exceptions to Findings of Fact and Conclusions 

1. (a) The Proposed Decision is in error in preferring 
the application of respondent Plymouth to the application 
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of petitioner Cur-Nan and in placing primary reliance in 
support of this preference upon the fact that respondent’s ! 
stockholders are residents of Brockton while petitioner’s 
stockholders are residents of nearby Brookline and Milton. 

(b) The Proposed Decision is in error in failing to find 
that petitioner would better serve the public interest than 
respondent and would provide superior program service to 
the residents of Brockton and surrounding communities 
because, as hereinafter more fully specified, petitioner is 
in a better financial position to operate in the public inter- ; 

est, because it has developed a superior proposed 
1636 program service and because it has available a pro¬ 
gram staff qualified to carry out its proposed pro¬ 
gram service whereas respondent has no such staff what- , 
ever. 

2. Finding of Fact 10. The finding of fact with respect 

to Joseph F. Curran, president of petitioner Cur-Nan, fails 
to state that Curran is not primarily interested in making 
money out of the proposed radio station (Tr. 150), and 
that, in addition to furnishing an opportunity in radio for 
his son, Curran is desirous of performing a public service 1 
(Tr. 150, 153) and would be “perfectly satisfied’ 7 if he 
“broke even” (Tr. 154). 1 

3. Finding of Fact 11. The finding of fact with respect 
to Matthew J. Noonan, vice-president of petitioner Cur- 
Nan and general manager of the proposed station, omits 
the following important facts: 

(a) Mr. Noonan has been receiving a weekly salary of i 
$175 since June 1945 in his capacity as general manager of 
the proposed station and has been devoting his full time to 
its development (Tr. 29, 51). 

(b) Mr. Noonan, as National Advertising Director of 
the Boston Post for 13 years, had personal knowledge of 
the Brockton area which is included within primary mar¬ 
ket of the Post (Tr. 27). 
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(c) Mr. Noonan, as Director of War Advertising for 
John Donnelly and Sons Outdoor Advertising Company 
for 2 years, had person knowledge of the Brockton area i 
which was included within the sphere of his responsibility 
for that Company (Tr. 27, 28). 

(d) Mr. Noonan’s home city of Milton, Massachusetts, 
is on the fringe of the broadcasting area of the proposed 
station (Tr. 24). 

4. Finding of Fact 14. The finding of fact with respect 
to petitioner’s proposed program service omits the follow¬ 
ing important facts: 

(a) Petitioner developed a plan for public service type 
programs (Exhibit 14) to serve all elements of the com¬ 
munity. This plan was developed by Mr. Noonan, as part 
of his full-time work in organizing petitioner’s program 
service, with the cooperation of Mr. Robert C. Schim- 
1637 mel, Radio Coordinator in the Boston Public Schools 
and petitioner’s public service consultant (Tr. 42, 
128). Educational programs are provided by the plan in the 
form of historical and literary dramatizations, athletic 
events, round table discussions, job forums and parent- 
teacher reactions. Labor organizations are offered time to 
help build stronger ties between the public and local labor 
groups. Veterans organizations are offered time. Women’s 
clubs, garden clubs, music clubs, Girl Scouts, Boy Scouts, 
Juvenile Grange, Grange, and 4-H Clubs—not only in 
Brockton but in every surrounding town in the proposed 
service area—are offered time for the purpose of bringing 
to the people of the area knowledge of what is going on. The 
15 percent foreign-born will receive the benefit of the 
“American-All” type of program. Business organiza¬ 
tions, such as the Advertising Club, Kiwanis, Lions, Rotary, 
and fraternal organizations, such as the Knights of Colum¬ 
bus, Elks, Masons, Odd Fellows, Eagles, are provided for. 
All religious faiths may have time. All fund drives may 
have time. Provision is made for children’s programs, 
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medical and dental programs, housewives’ programs, and! 
farm and agricultural programs. 

(b) Petitioner has demonstrated a sincere devotion to 
carrying out the proposed plan of public service type pro¬ 
grams referred to in (a) above. Mr. Noonan spent most i 
of his time since June 1945 in and around Brockton (Tr. 
29) running a little radio Gallup Poll of his own (Tr. 74), 
contacting groups of every conceivable nature in the 
Brockton area and discussing their radio needs with them 
(Tr. 30-36). He contacted and offered free time, among 
others, to the American Legion, Massachusetts State CIO 
Industrial Union Council, Brotherhood of Shoe and Allied 
Craftsmen, Rev. Thomas Bell, Brockton Community and 
War Fund, Congregational Israel, Brockton Family Ser¬ 
vice Association, Brockton Garden Club, Brockton Y.M. 
and Y.W.H.A., Universalist Church of Beacon Street, Bos¬ 
ton, Veterans of Foreign Wars of the United States, State 1 
House Branch, Brockton Girl Scouts, Salvation Army of ! 
Brockton, Women’s Club of Brockton, First Swedish Evan¬ 
gelical Lutheran Church, Brockton, Boy Scouts of America, 
Savanto Council, Brockton, Brockton Chamber of Com- 
merce, Central Labor Union of Brockton (Tr. 32, 35). 

1638 5. Finding of Fact IS. The finding of fact with | 

respect to Willis R. Davies, substantial respondent 
stockholder, is misleading in that it fails to identify the 
New Moon Cafe as “Curly’s Bar”, over four-fifths of the 
sales of which constitute liquor (Tr. 283). 

6. Finding of Fact 20. The finding of fact with respect \ 
to H. Scott Killgore, upon whom respondent relied almost 
entirely for the preparation of the program plan for its 
proposed station (Tr. 211, 212), omits the following im¬ 
portant facts: ! 

(a) Mr. Killgore spent a total of two weeks’ time, in¬ 
cluding trips to and from Brockton, on his program work 
for respondent’s station (Tr. 299)—in contrast to the full 



81 


time devoted by Mr. Noonan to petitioner’s program work. 
Killgore testified as follows: 

“The Witness: I think probably the total time that X 
have been working on this application, if that it what tou 
refer to, in preparing it and coming over here on trips, and 
so forth, would be a total of two weeks’ time. It was not 
all at one time, of course.” (Tr. 299). | 

(b) Mr. Killgore is not available to act in any operating 
capacity for respondent (Tr. 313) and even his “t|wo 
weeks” knowledge of conditions in Brockton will not be 
available for the operation of the station—in contrast to 
Mr. Noonan’s continuing relationship to petitioner. 

(c) Mr. Killgore was unable to make any definite Ar¬ 
rangements for a general manager or for a program direc¬ 
tor or any program consultants (Tr. 338, 339)—in contrast 
to petitioner Cur-Nan’s definite arrangements for a general 
manager, Mr. Noonan, an assistant manager and program 
director, Mr. Higgins of Station WHDH, and a public ser¬ 
vice program consultant, Mr. Schimmel, Radio Coordinator 
in the Boston Public Schools. 

I 

(d) Respondent’s Statement of Policy .and Program 
Analysis prepared by Mr. Killgore were substantially siijn- 
ilar to statements filed by Mr. Ivillgore for a radio station 

in Concord (Tr. 310). 

1639 (e) The application referred to in (d) above fj>r 

Concord was subsequently amended for a station in 
Manchester and granted; Mr. KiUgore admitted that ijie 
could not carry out the percentage of sustaining programs 
for the Manchester station that he had proposed to under¬ 
take (Tr. 325). 

7. Finding of Fact 22. The finding of fact with respect 
to respondent’s finances fails to show that the actual co^t 
of construction of respondent’s proposed AM and FM sta¬ 
tions would amount to $60,000 (Tr. 187) as admitted l^y 
respondent’s chief stockholder (Tr. 214); and that re¬ 
spondent hopes to lease a building in order to avoid eoi^- 
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struction and thereby reduce the cost to $30,000, but has 
not yet obtained the lease (Tr. 215). 

8. Conclusion No. 2. (a) Petitioner excepts to the find¬ 
ing that the public interest would best be served by grant¬ 
ing the application of respondent Plymouth. 

(b) Petitioner excepts to the finding that all four stock¬ 
holders in respondent Plymouth are familiar with the 
needs of the community and the surrounding area in that 
this finding confuses residence in an area with familiarity 
with the program needs of the area. None of the four 
stockholders have had any experience with providing radio 
service to the Brockton community or to any other and no 
general manager, program director, or program consult¬ 
ants have been secured. Respondent’s actual program 
work to date has been done, not by the Brockton stockhold¬ 
ers, but by Mr. Killgore, who was not a resident of 
Brockton. 

9. Conclusion No. 4. Petitioner excepts to the failure to 
find that petitioner is better able to provide for the needs 
of Brockton and surrounding communities than respondent 
Plymouth because petitioner is in a better financial position 
to do so, because it has developed a better proposed pro¬ 
gram service and because it has available a program staff 

qualified to carry out its proposed program service. 
1640 10. Petitioner respectfully requests that Findings 

of Fact and Conclusions be adopted in accordance 
with the foregoing exceptions and that the application of 
petitioner Cur-Nan be granted in the public interest. 

Respectfully submitted, 

Joseph L. Rauh 
1820 Jefferson Place, N. W. 
Washington, D. C. 

Leon Kowal 

Smith & Kowal 
11 Beacon Street 
Boston, Massachusetts 

• **#•*•#*• 
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1649 Federal Communications Commission Apr 16 1947 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

B-341 

In re Applications of 
Bay State Beacon, Incorporated 
Brockton, Massachusetts 
Docket No. 6843 
File No. Bl-P-3983 
Cur-Nan Company 
Brockton, Massachusetts 
Docket No. 6845 
File No. Bl-P-4054 

Plymouth County Broadcasting Company 

Brockton, Massachusetts 

Docket No. 7008 

File No. Bl-P-4216 

For Construction Permits 

Exceptions to Proposed Decision, Request for Oral 
Argument and Memorandum Brief 

i ! 


Exceptions 

Bay State Beacon, Inc. excepts to the Commission’s Pro¬ 
posed Decision upon these applications released March 2jT, 
1947 and with particularity: 

1. To the findings of fact in paragraph 7 of the Prb- 
posed Decision, which reads as follows: 
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“7. The major breakdown of applicant’s proposed pro¬ 
gram time is: 

Available for Commercial Sponsorship_80.3% 

Available for Institutional Sponsorship_15.0% 

Not Available for Sponsorship.4.7% 

The program time not available for sponsorship will be 
devoted to religious programs, which, under applicant’sj 
plans, will completely absorb the 4.7% of the broadcast 
time to be offered on a sustaining basis, leaving none of 
this allotted time for any other type of sustaining program. 
The time allotted for “Institutional Sponsorship” will be; 
made available for such programs as Veteran’s counselor, 
Brockton High School Orchestra, Let’s Work Together (a 
round-table discussion between labor and management), 
Be Prepared (dealing with the activities of the Boy 
Scouts), and Civic Session; these programs are to be spon¬ 
sored by advertisers who will be charged at one-half the 
regular commercial rate, and who will be permitted to an¬ 
nounce only their names, their business addresses or tele- 1 
phone numbers, and the products or services sold. The 
remainder of the broadcast time (80.3%) will be allotted to 
commercial programs at full commercial rates. The appli¬ 
cant indicated upon cross-examination that under some 
circumstances sustaining time might be allotted beyond the 
4.7% proposed, to programs dealing with controversial: 
issues or other public service programs, and that if this 
were done, the time allotted to institutional sponsor- 1 
1650 ship would be accordingly diminished. In this con¬ 
nection, however, applicant did not make clear how 1 
much time over and above the 4.7% would be made avail¬ 
able on a sustaining basis, and as the record stands, com¬ 
mercial programs will constitute between 80.3% and' 
95.3% of the entire broadcast time.” 

2. To the failure to find that all the programs included 
in the category “Available for Institutional Sponsorship” 
and set out with great care and specificity in Exhibit 8, 




85 


will be produced whether or not sponsored (Exh. 6, 8; Tr. 
98, 112, 119, 120, 121); that all the public service programs 
set out in that Exhibit 8, which will be produced in collab¬ 
oration with civic and fraternal organizations, community 
schools and other non-profit organizations will be pro¬ 
duced in any event without any cost to such organization^ 
(Exh. G; Tr. 98, 112, 113, 117, 142, 143); and that any such 
program will be made available for institutional sponsor¬ 
ship to a third person only if such third person can obtain 
the approval of the non-profit organization which is the 
co-producer of the program (Exh. 6-8; Tr. 101, 102, 111, 
112, 113, 119, 120, 121). 

3. To the failure to find that the types of public servics 
programs set out with great specificity in Exhibit 8 and 
indicated in that exhibit as “Available for Institutional 
Sponsorship” are appropriate for institutional sponsor¬ 
ship upon the terms and conditions set out in Exhibit 5 
depending upon who the sponsor is and the content of the 
individual program (Exh. 6-8; Tr. 100, 101, 102, 111, 113, 
237-243, 322-325). 

4. To the failure to find that the percentages of time s<jt 
out in the program plans of Bay State Beacon, Inc., al¬ 
lotted to sustaining, institutional and commercial sponsor¬ 
ship arc based upon the specific programs included in the 
typical weekly program schedule set out as the applicant’s 
Exhibit 7 (Exh. 6-10); that that progam schedule includes 

only those types of programs which can be scheduled 
1651 upon a regular basis (Exh. 6-10; Tr. 100-103, 117)|; 

that that typical weekly program schedule therefore 
cannot and does not include “spot” programs, i.e., pr<|) 
grams that cannot be scheduled on a thirteen-week 
twentv-six-week basis, concerning, for example, specifib, 
local controversial issues, individual campaigns and drives 
of non-profit organizations, sporadic speeches of public offi¬ 
cials on isolated matters of moment to the community 
(Exh. 6-10; Tr. 98, 100, 101, 118, 143-145); that Bay Sta:e 
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Beacon, Inc. is committed to carry such “spot” programs 
on a sustaining basis as they may appear (Tr. 93, 98, 100- 
102, 117-119, 124, 143-145); that no specific percentage of 
time can honestly be allotted in a typical weekly program 
schedule to such programs because the volume of such pro¬ 
grams cannot be anticipated (Tr. 98, 100-102, 117, 118, 143, 
144); that, with regard to the type of program material set 
down, in the plans, as available for institutional sponsor¬ 
ship, such programs will be increased in number and per¬ 
centage of time allotted as the community of Brockton 
shows any desire for a greater proportion of such programs 
(Tr. 97,100, 118,142-145). 

5. To the failure to find that, with reference to “spot” 
programs, i.e., those non-recurring programs which cannot 
properly be included in a typical weekly program schedule, 
and which Bay State Beacon, Inc. is committed to carry on 
a sustaining basis, it is not reasonably possible to make a 
commitment in advance that such programs will constitute 
any fixed percentage of a year’s program time (Tr. 98, 
100-102, 117, 118, 143, 144, 314-318); that Bay State Bea¬ 
con, Inc. anticipates that few, if any, of the type of pro¬ 
grams to be made available for institutional sponsorship 
will, in fact, obtain sponsorship upon the rigid conditions 
imposed on such sponsorship (Tr. 119); that, of the 80% 

of the time in the typical weekly program schedule to 
1652 be made available for commercial sponsorship, Bay 

State Beacon, Inc., considers that only about half of 
that can, as a business matter, obtain sponsorship (Exh. 6, 
par. 3; Tr. 123, 132); that, therefore, as the record stands, 
commercial programs will actually constitute approxi¬ 
mately 40% of all program time available (Exh. 6, par. 3; 
Tr. 119,123,132; cf. statistics concerning average commer¬ 
cial time on existing 250 w. stations, Public Service Respon¬ 
sibility of Broadcast Licensees, p. 18). 

6. To the failure to find that the typical weekly program 
schedule prepared by Bay State Beacon, Inc. (Exh. 7) in¬ 
cluding the regularly scheduled public service programs set 
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out with great specificity in Exhibit 8, was prepared with 
great care and attention to the detailed needs and desires 
of the community of Brockton (Exh. 6-8; Tr. 116, 128, 139- 
142); that, with one or two minor exceptions, it has beer, 
determined by the applicant that the individual programs 
set out in the program schedule and in Exhibit 8 are, ii: 
fact, available and can be produced within the budget of 
the station and at its proposed rates (Exh. 4, 5; Tr. 127- 
131, 133); that the rate structure, the budget and the pro¬ 
gram policy of the applicant have all been carefully cor¬ 
related with its typical weekly program schedule (Exh, 
4-10; Tr. 127-131, 133); that the program content of that 
schedule represents a balanced program structure calcu¬ 
lated to meet the needs and desires of Brockton, and rea¬ 
sonably attainable on any economic and business analysis 
(Exh. 4-10; Tr. 96-98, 100-101, 111, 116, 110-121, 127-131. 
133,143-146). 

7. To the failure to find that the program policy of the 
applicant, Bay State Beacon, Inc. is designed to take the 
fullest advantage for the benefit of the community ofl 
Brockton in the established fact that a radio station and 
a sponsor together, having a common interest in establish¬ 
ing listener good will can potentially produce a better pro¬ 
gram than the station can produce alone; that the proper 
type of sponsorship of a public service program in- 
1653 sures that more money will be available for the pro¬ 
duction of that program and thus make of it a much 
better program (Exh. 6-8; Tr. 152). 

S. To the failure to find, in connection with its findings 
of fact in Paragraph 21, that the proposed 40% of sustain¬ 
ing time in the program plans of the Plymouth County 
Broadcasting Company, is not specifically related by the 
Plymouth County Broadcasting Company to individual pro¬ 
grams or types of programs (Exh. 25-29; Tr. 212, 213, 238- 
243, 293, 314-326); that the program analysis set out in 
Plymouth County Broadcasting Company’s Exhibit 27, is 
not related in any independently ascertainable manner by 
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that company to its sample weekday and Sunday program 
schedules set out in Exhibits 26(a) and 26(b); that its 
“Analysis of Proposed Program Schedule” (Exh. 25) bears 
no ascertainable relation to its sample weekday and Sun¬ 
day program schedules (Exh. 26); that its estimated budget 
and staffing plans (Exh. 29) bear no relationship to its sam¬ 
ple weekday and Sunday program schedules (Exh. 26); that 
the 17% of time set aside for “Public Service Programs” in 
Exhibit 25 constitute 22 hours of the broadcast week; that 
that 22 hours is over and above the time set aside for edu¬ 
cational, religious and fraternal purposes; that it is pro¬ 
posed by Plymouth County Broadcasting Company to de¬ 
vote this entire 22 hours per week to forums and discussion 
programs (Exh. 25); that that 22 hours is not related in the 
exhibits to specific programs; that it is impossible to main¬ 
tain 22 hours of such programs on a sustaining basis with 
the staff proposed in Exhibit 29 and obtain well-prepared, 
well-considered forums and discussions (Exh. 25-29; Tr. 
243, 249, 314-318). 

9. To the failure to find, in connection with its findings 
of fact in Paragraph 21, that the record in connection with 
the application of Plymouth County Broadcasting Company 
offers no reasonable basis upon which it can be said affirm¬ 
atively that the content of its sample program schedules 
constitutes a well-balanced program structure satisfying the 

needs and desires of the community of Brockton 
1654 (Exh. 25-29; Tr. 249, 309-312, 314-326); that the ex¬ 
hibits and testimony bearing on this question lack 
specificity and are not in any way correlated and in many 
important respects cannot be reconciled (Exh. 25-29; Tr. 
249, 299, 309-312, 314-326). 

10. To the failure to find that the vague program plans 
of the Plymouth County Broadcasting Company are to be 
entrusted for day-to-day implementation to the managerial 
responsibility of an employee or employees whose identity 
and qualifications are not disclosed by the record (Tr. 214, 
215, 217, 291, 292, 299, 308, 309, 312, 313, 338, 339). 
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11. To the failure to find that the 60%-40% average divi¬ 
sion of time between sustaining and commercial programs 
was recommended to the Board of Directors of Plvmoutl 
County Broadcasting Company by Mr. Kilgore for the rea¬ 
son that the company must sell 60% of its time to achieve} 
its estimated monthly income (Tr. 318-326). 

12. To the Commission’s Conclusion Number 2, whicl 
reads as follows: 

“2. Upon careful consideration of the applications, the 
Commission concludes that the public interest would besi: 
be served by granting the application of the Plymouth 
County Broadcasting Company. All four stockholders in 
this company have spent many years in Brockton and are 
familiar with the needs of the community and the surround)- 
ing area. This applicant’s proposal to broadcast market 
and weather reports for the benefit of nearby dairies and 
truck farmers, its arrangements with the Bridgewater 
State Teachers College, located 6 or 7 miles from Brockton, 
for that institution to use the proposed station for dra¬ 
matics, music, and programs of an educational nature, and 
its arrangements to secure and broadcast local news of in¬ 
terest not only to Brockton residents but to people living 
in nearby communities, indicates that the Plymouth County 
Broadcasting Company intends to provide service adapted 
to the particular needs of the area and population to bo 
served. In addition, this applicant offers a well-balanced 
program plan with adequate time reserved for sustaining 
programs.” 

1655 13. To the failure of the Commission to conclude 

that it is impossible to say on the record that the pro¬ 
gram plan of Plymouth County Broadcasting Company i 
well-balanced; that the program plan of the Plymout 
County Broadcasting Company cannot be considered wel 
balanced and in the public interest for the community ojf 
Brockton because, among other reasons, it proposes to 
broadcast, over and above all educational, religious and fra- 


iS 
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ternal programs, 22 hours per week of forums and discus¬ 
sions (not identified) which cannot be produced on a sus¬ 
taining basis with the proposed staff of the applicant and 
be, at the same time, worth listening to; that the 40% of 
time reserved by Plymouth County Broadcasting Company 
for sustaining programs bears no specified relation to indi¬ 
vidual types of programs set out in its sample program 
schedules and therefore cannot represent a commitment to 
produce any given program on a sustaining basis; that its 
commitment to produce any defined types of programs on a 
sustaining basis involves specifically not more than 12% 
of its program time (Exh. 25, 26; Tr. 210, 309-326); that 
the Plymouth County Broadcasting Company is not even 
committed on the record to broadcast all religious programs 
on a sustaining basis, but only local religious programs 
(Exh. 25, 28; Tr. 304, 305); that the public interest would 
not be served by granting the application of the Plymouth 
County Broadcasting Company. 

14. To the Commission’s Conclusion Number 3, which 

reads as follows: 

“3. Bay State Beacon, Inc. is also owned almost entirely 
by people who have spent considerable time in Brockton. 
In addition, three of the stockholders, representing 49.6% 
of the stock, are returning veterans who will devote full 
time to the proposed station. Such direct participation by 
stockholders in the operation of a proposed station is a fac¬ 
tor to which the Commission attaches considerable weight, 
since it gives assurance that an applicant’s stated policies 
will be effectuated by the responsible owners of the station. 
In this case, however, the stated policies of Bay State Bea¬ 
con, Inc. reflects a program service which is not as 
1656 well balanced or as well calculated to serve the public 
interest as the service proposed by Plymouth County 
Broadcasting Company. Thus, Bay State Beacon, Inc. pro¬ 
poses to reserve only 4.7% of its broadcast time for sus¬ 
taining programs and all of this time will be absorbed by 
the religious programs it is planning, leaving no time spe- 
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cifically reserved for any other sustaining programs. Un¬ 
der its plans, provision is to be made for such groups as the 
high school orchestra, discussion forums, and the Boy 
Scouts in the time allocated for institutional sponsorship 
Applicant’s expression of willingness, brought out upon 
cross-examination, to provide some additional sustaining 
time of undesignated amount and under undetermined cir¬ 
cumstances is too vague to be accepted as an undertaking 
and in anv event does not cure the basic deficiencv of its 
program proposal. As compared with the program pro¬ 
posal of the Plymouth County Broadcasting Company, the 
proposal of Bay State Beacon, Inc. is relatively inflexible 
and is less well designed to meet potential community needs, 
The lack of flexibility is particularly indicated by the negli ¬ 
gible percentage of broadcast time reserved for sustaining 
programs, which may well preclude Bay State Beacon, Inc, 
from developing meritorious programs of local interes" 
which, for one reason or another, are not sponsored. A fur¬ 
ther deficiency in the proposal is indicated by the fact tha" 
one type of program only—the religious program will take 
up all of the time specifically set aside on a sustaining basis. 
In contrast, the Plymouth County Broadcasting Company 
is reserving adequate time for sustaining programs provid¬ 
ing greater opportunity for presentation of matters of local 
interest, and has implemented its proposal for well-rounded 
service by specific and detailed preparations. 

15. To the Commission’s Conclusion Number 5, and par¬ 
ticularly the conclusions that the application of the Plym¬ 
outh County Broadcasting Company is to be preferred to 
that of Bay State Beacon, Inc., that the application of the 
Plymouth County Broadcasting Company should b<f 
granted; that the application of Bay State Beacon, Inc. 
should be denied. 

16. To the failure of the Commission to conclude that 
Bay State Beacon, Inc. is best qualified, has given most 
thought to the question of programming in the interest of 
the community of Brockton, has presented the most raf- 
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tional and carefully developed plan for insuring the pro¬ 
duction of good programs (whether or not sponsored) in 
the interest of Brockton, particularly with respect to 
1657 the fundamental problem of any independent station 
of obtaining adequate funds for the production of 
fine public service programs under appropriate terms and 
conditions, has made the most specific commitment as to the 
quantity, quality, and content of the regularly scheduled 
types of public service, live-talent and discussion programs 
it will broadcast and has given the greatest assurance that 
its commitments will be fulfilled, and that accordingly the 
public interest will best be served “by a grant to Bay State 
Beacon, Inc. rather than to the other applicants. 

II 

Request for Oral Argument 

Bay State Beacon, Inc. requests oral argument before a 
quorum of the Commission on the foregoing exceptions. 

III 

Memorandum Brief 

1. The exceptions with reference to the findings of fact 
of the Commission concerning the program plans of Bay 
State Beacon, Inc. speak for themselves and are fully docu¬ 
mented. The purpose of these plans may be simply stated: 
they are designed to bring fine local programs to Brockton. 
It must be recognized that all the program schedules pre¬ 
sented by the applicants in this case assume operation in¬ 
dependent of networks. Fine programs—entertainment or 
public service—take money, a great deal of money. If a 
station is producing all its own programs—that is—operat¬ 
ing independent of networks, it follows, of course, that the 
overall quality of its program schedule will be directly pro¬ 
portionate to the amount of money available for program¬ 
ming. This is particularly true of live-talent programs. In 
this connection, it is pointed out that Bay State Beacon, 
Inc. proposes to produce 47.10 hours (40.6%) of live-talent 
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programs out of a broadcast week of 116 hours (Exh. 10). 
The primary function of a time-buying sponsor is ac- 

1658 cordingly of extreme importance to the independent 
small town station. A sponsor who buys time con¬ 
tributes funds directly to the production of programs. To 
the extent, therefore, that sponsors can be induced to buy 
time—rather than spots—and buy the program scheduled 
by the independent station for that time, the funds available 
for the production of that program and therefore of all he 
programs in a program schedule are enhanced. This funda¬ 
mental fact is stated by Bay State Beacon, Inc. in its Ex¬ 
hibit 6 in the following way: “a station and a sponsor to¬ 
gether, having a common interest in establishing listener 
good will, can potentially produce a better program than the 
station can produce alone. 

In its program plans, Bay State Beacon, Inc. has made 
a firm and specific commitment to broadcast regularly 
scheduled programs—entertainment and public service—of 
the type (as to program content) and in the quantities set 
out at length in its Exhibits 6-10, whether or not any of 
such programs are sponsored. It has also proposed a p an 
for attempting to induce appropriate sponsorship, under 
acceptable conditions, of certain types of regularly sched¬ 
uled programs which sponsors are not usually interested 
in, so that more money will be available for the product: on 
of such programs—and thus make those programs so much 
finer. The character of the programs involved is specifi¬ 
cally indicated in Exhibit 8 and, in general, such programs 
are of two kinds: those produced by, or in collaboration 
with, local civic and non-profit institutions and certain 
others having high educational, moral and cultural values. 
If the civic or non-profit institution involved is satisfied 
with the appropriateness of the sponsorship and the terms 
and conditions of the sponsorship, it will clearly welcome 
it because it means more money for its program. If the 
civic organization does not approve of the specific sponsor¬ 
ship, Bay State Beacon, Inc. is nevertheless ccm- 

1659 mitted to the broadcast of its program without cost 
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to the civic organization. In this connection, it is im¬ 
portant to bear in mind that, with reference to any given 
program, it is impossible to say categorically that sponsor¬ 
ship is appropriate or inappropriate without knowing who 
the sponsor is, what he is to say, and what the content of 
the program may be. In each case, the relationship of these 
factors determine propriety, and, in the case of regularly 
scheduled public service programs, we can think of no one 
in a better position to weigh these factors than the civic 
organization producing or co-producing the program. 

Finally the plans of Bay State Beacon, Inc. contemplate 
the broadcast on a sustaining basis of public service pro¬ 
grams which cannot be regularly scheduled because they 
cannot be anticipated. 

2. As contrasted with these carefully considered plans to , 
bring fine programs to Brockton, and the very specific and 
detailed commitments made by Bay State Beacon, Inc. to \ 
this Commission in order to effectuate these plans, the j 
Plymouth County Broadcasting Company offers a vague | 
and magic formula of 60% commercial programs and 40% 
sustaining programs. The formula bears no relationship 
to specific programs or types of programs and there is 
nothing in the record or elsewhere to show just how this 
formula will insure or tend toward fine or even good pro¬ 
grams for Brockton. We can see how the formula would 
tend to prevent a small town independent station from hav¬ 
ing fine programs it otherwise might have. By arbitrarily 
limiting the quantity of programs the station will allow to 
be sponsored to 60%>, without reference to the content of 
the individual programs, the kind of advertising announce¬ 
ments involved and other factors bearing on propriety and 1 
good taste, the Plymouth County Broadcasting Com- 1 
1660 pany is establishing an irrational and unexplained 1 
limit on the amount of money it can have available to 
produce its programs, particularly live-talent programs, 
which Plymouth County Broadcasting Company proposes i 
to produce in 36% of its program time (Exh. 27). 
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In connection with the program plans of Plymouth 
County Broadcasting Company, it is also interesting to nop 
that it is impossible to analyze and reconcile the “Analysis 
of Proposed Program Schedule” (Exh. 25) with the sam¬ 
ple program schedule itself (Exh. 26). This is true be¬ 
cause, among other reasons, the percentages set out in the 
“Analysis” seem to be based upon a broadcast week of 127 
hours, whereas the program schedule itself provides for a 
broadcast week of onlv 114% hours. Plymouth Countv h is 
apparently lost twelve and one-half hours a week some¬ 
where between Exhibits 25 and 26 (between 10 and 15 per 
cent of its program time). Likewise, Exhibits 25 and 27 
(another “Program Analysis”) defy analysis and recon¬ 
ciliation. 

3. The Commission, in its proposed decision in the Now 
York FM cases, released on April 15, 1946, unanimously 
chose WMCA, Inc. as one of the five applicants to receive 
a grant out of the seventeen applicants participating in the 
matter. The following findings of fact were made concern¬ 
ing the application of WMCA, Inc.: 

“The FM station would begin operation on an 18- 
daily schedule. WMCA now operates 24 hours daily, 

67% thereof commercially sponsored. In 1945, while 
an 18-hour daily schedule, it was 77% commercial, 
a typical week in 1946, a percentage breakdown of its 
grams showed 68% devoted to entertainment; 8.4%, 
ernmental; 5.5% civic; 12.4%, news; 3.2%, religious; 
1.9%, educational. Approximately 50% of the time 
live. Mr. Straus would commit neither himself nor 
station to a maximum commercial time to which his 
operations would be limited. He testified, however, 
WMCA has not, and neither it nor the proposed FM 
tion, will ever refuse time to a worthy sustaining 
service program because of commercial commitments.’ 

1661 WMCA -was selected in preference to a 

applicants who proposed fixed percentages of 
taining time as high as fifty per cent. 




findings of fact made in connection with the proposal of 
WMCA, Inc. compare Exh. 6-8; Tr. 93-103, 111-121, 342- 
345. 

4. If, on such a record, the Commission should decide in 
its final decision to grant the application of the Plymouth, 
County Broadcasting Company and to deny the applica¬ 
tion of Bay State Beacon, Inc., we contend that the deci¬ 
sion of the Commission would be: 1 

(1) arbitrary, capricious and an abuse of discretion. 

(2) contrary to the Constitutional provisions regarding 
free speech. 

(3) in excess of statutory authority under the provi¬ 
sions of the Federal Communications Act. 

(4) without observance of procedure required at law in 
that the hearing upon the application of Bay State Beacon, 
Inc. was held prior to March 7, 1946, the date of issuance 
of its order designated “Public Service Responsibility of 
Broadcast Licensees”, whereas the hearings on the other 
competing applications did not take place until June 24 and 
25, 1946. 

(5) unsupported by substantial evidence. 

Bay State Beacon, Inc. 

By P. J. Hennessey 

Sec at,, Smith & Hennessey 
1026 Woodward Building 
Washington 5, D. C. 

Its Attorneys 


April 16, 1947 
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1763 Federal Communication Commission 

Dec 22 1947 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In re Applications of 

B-341 

Docket No. 6843 File No. Bl-P-3983 
Bay State Beacon, Incorporated, Brockton, Massachusetts 
Docket No. 6845 File No. Bl-P-4054 

I 

Cur-Nan Company, Brockton, Massachusetts 
Docket No. 7008 File No. Bl-P-4216 

Plymouth County Broadcasting Company, Brockton, 

Massachusetts 

For Construction Permits 

Petition of the Cur-Nan Company to Vacate Order of De¬ 
cember 16 Setting Aside Decision of September 5 and 
for Other Relief 

On September 5, 1947, the Commission, by a final deci¬ 
sion released on September 8,1947, granted the applicatior. 
of the Cur-Nan Company for a construction permit aj 
Brockton, Massachusetts, and denied the conflicting appli ¬ 
cations of Plymouth County and Bay State Beacon Com ¬ 
panies. 

Thereafter, petitions for rehearing were filed by both 
Plymouth County and Bay State Beacon Companies, and 
Oppositions thereto were filed by the Cur-Nan Company, 
pointing out that neither petition for rehearing raised any 
new facts or considerations not previously available to the 
Commission and considered in its decision of September 5. 
Notwithstanding the petitions for rehearing, a construction 
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permit, assigning call letters WBKA, was promptly issued 
to the Cur-Nan Company under date of September 5; the 
permit requires that the Cur-Nan Company commence con-, 
struction by November 5. 

Pursuant to the Commission’s decision of September 5 
and construction permit issued thereunder, the Cur- 
1764 Nan Company made large expenditures and larger 
binding commitments—as is more fully detailed here¬ 
inafter. Nevertheless, on December 16 the Commission 
entered, and on December 17 released, an order setting 
aside the final decision of September 5 and ordering re¬ 
argument on the ground that Section 409(a) of the Com¬ 
munications Act so requires. 

The Cur-Nan Company respectfully petitions the Com¬ 
mission to vacate its order of December 16, reinstate its 
unanimous decision of September 5, 1947, and deny the pe- , 
titions for rehearing filed by Plymouth County and Bay 
State Beacon Companies, for the following reasons: 

I. Section 409(a) of the Communications Act does not 
require reargument under the circumstances of this case. 

II. The Cur-Nan Company has made large expenditures 
and larger binding commitments in reliance upon the Com¬ 
mission’s decision and construction permit and in conform¬ 
ity with Commission policy. There is no warrant, therefore, 
for reargument unless it be an inflexible statutory require¬ 
ment—which it is not as shown under Point I. 

III. Neither petition for rehearing presents any new 
facts or considerations not previously available to the Com¬ 
mission and considered in its decision. There is no war¬ 
rant, therefore, for reargument unless it is an inflexible 
statutory requirement—which it is not as shown under 
Point I. 

Point I— Section 409(a) 

Section 409(a) provides that “in all cases heard by an 
examiner the Commission shall hear oral arguments on re¬ 
quest of cither party”. This Section is subject to two in¬ 
terpretations—one, that it provides a flexible rule of ad- 
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ministration under which the Commission is obligated only 
to afford the parties oral argument before as many Com¬ 
missioners as could reasonably be expected to participate 
with due regard to illness, other duties, etc.; the other, that 
it provides a rigid formula under which only those who 
, hear oral argument may participate in the decision. 
1765 The Cur-Nan Company, supporting the first in¬ 
terpretation, contends that Section 409(a) means 
what it says, namely, that the Commission shall hear oral 
arguments on the request of either party, that such oral 
arguments shall take place before as many of the Commis¬ 
sioners as can reasonably be expected to be present, and 
that the decision shall be reached by as many of the Com¬ 
missioners who were present at the argument and others 
who have familiarized themselves with the record as can 
reasonably be expected to participate as a matter of sound 
administrative practice. Our position, in other words, is 
that the statute provides for an administrative discretion 
« under which the Commission’s obligation is the fair treat¬ 
ment of all parties to the case, rather than any arbitrary 
rule as to the number of Commissioners required to sit at 
the oral argument and participate in the decision. Cf. 
Eastland Co. v. Federal Communications Commission, 92 
F. 2d 467, cert. den. 302 IT. S. 735. Obviously one Commis¬ 
sioner could not hear oral argument and the other six make 
the decision. But where as manv Commissioners hear ar- 
gument and as many participate in the decision as could 
reasonably be expected to do so, in view of other duties, 
illness, etc., there is no failure to grant “oral arguments”. 

The second possible interpretation of the statute is the 
inflexible rule that only Commissioners who heard the oral 
arguments may participate in the decision no matter what 
the circumstances may be. It is only on this rigid formula 
that, a reargument would be required in this case. We 
strongly urge that the statute does not lay down any such 
inflexible rule, nor require the Commission to interpret the 
statute under which it operates in a manner so burdensome j 
to its owm operations. 
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Let us look at what happened in this case. At the oral 
argument on May 28th, all the Commissioners were pres¬ 
ent except Commissioner Walker, who was incapacitated, 
and Commissioner Webster, who was busy "with matters 
concerning the Atlantic City International Radio Confer¬ 
ence and other Commission duties. As a matter of fairi 
administrative practice, no more could be asked by any 
of the parties than that the remaining five Commissioners 
hear the oral argument. When it came to the decision on 
September 5, three of the five Commissioners who liadi 
heard the oral argument participated in that decision 
1766 and voted for the grant of the Cur-Nan application. 

One of the five, Commissioner Wakefield, was no 
longer a member of the Commission and the other, Com¬ 
missioner Hyde, was busy preparing for, or had actually 
departed for California on Commission business; neither! 
could have participated in the decision. Commissioner 
Walker had recovered from the illness which had prevented 
his being at the argument on May 28tli and participated in 
the decision along with the three Commissioners who had 
heard the oral argument. Tlius every member of the Com¬ 
mission who reasonably could be expected to do so had par¬ 
ticipated in both the oral argument and the decision. The 1 
alternative before the Commission was either further to 
delay action on an application for a construction permit' 
in a city with no local broadcast service or to act through 
four commissioners, three of whom had heard the oral ar¬ 
gument and a fourth, who had been incapacitated at the 
time of the oral argument but had fully familiarized him¬ 
self with the case. The parties have in fact been accorded 
a fair hearing by the Commission and the decision should 
not now be upset because of some rigid interpretation of a 
statute which was meant to provide administrative flex¬ 
ibility in the public interest. See Federal Communications ! 
Commission v. Pottsville Broadcasting Co., 309 U. S. 134. 

This case is not analogous to that of the Xew York Dailv 
News. There, the vote was sharply divided and as a mat- 
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ter of administrative discretion it might well have been 
advisable to order the reargument. This is particularly 
true because in the Daily News case the change of the vote 
of either of the Commissioners who had not heard the oral; 
argument would have affected the outcome. Here, the de-j 
cision was unanimous—a 4-0 vote—and Commissioner 
Walker’s vote could not have affected the outcome. As a 
practical matter, the reargument in this case, if it is to 
be held, is due solely to the fact that Commissioner Hyde, 
the only member of the Commission who heard oral argu¬ 
ment and did not participate in the decision*, was engaged 
in other Commission business and was therefore unable to 
cast his vote. And this is so whether his vote would have 
been in favor of the Cur-Nan Company or against it. To 
order a reargument on the mere technicalitv that Commis- 
sioner Hyde was unable to be present at the decision, in the 
light of the facts of this case, is to prefer form to 
1767 substance and technical rules to workable adminis¬ 
trative practice. 

Point II—Reliance 

On September 5, the Commission, by a final decision re¬ 
leased on September 8, granted the application of the Cur- 
Nan Company for a construction permit at Brockton, Mas¬ 
sachusetts, and denied the two conflicting applications. 
Thereafter, the construction permit was promptly issued 
under date of September 5, 1947, assigning call letters 
WBKA. The construction permit requires that construc¬ 
tion of the station be commenced by November 5, 1947, and 
be completed by May 5,1948. 

Pursuant to the decision of the Commission and the re¬ 
quirement in the construction permit, the Cur-Nan Com¬ 
pany has contracted with the General Electric Company 
for $27,000 worth of equipment and with the Truscon Steel 
Company for $6,200 worth of towers. The Company also 

* As stated above, Commissioner Wakefield was no longer a member of the 
Commission. 
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contracted with architect H. E. Davidson for the develop¬ 
ment of plans at a cost of $4,000; the plans have now been 
completed. The Company further contracted with the Ben- 
nett-Stewart Company for the actual construction of the 
station at a cost of approximaely $40,000; the contractor 
has alreadv ordered a substantial amount of the materials' 
to be used in the building. In addition, the Cur-Nan Com¬ 
pany purchased land at a cost of $1,000, on which borings 1 
have been made and which has been compeltelv cleared for 
construction. 

It is understood from the suppliers that much of the 
equipment is ready for delivery at this time; the remainder 
will be ready promptly. The contractor can complete the 
station approximately six weeks after the equipment is 
delivered. 

The Cur-Nan Company is seeking to give the City of 
Brockton local radio service at the earliest possible moment 
in conformance with Commission policy. The Commission 
ought not penalize, by a restrictive interpretation of its 
own powers, a Company which lias sought to carry out 
Commission policy by going ahead promptly with the con¬ 
struction of a station in reliance upon its decision and con¬ 
struction permit. 

1768 Poixt III— The Merits 

The Commission rested its final decision of September 5 
upon the dual ground that the operation by Cur-Nan vmuld 
have a much greater degree of integration of the control¬ 
ling interests and day-to-day operation than wmuld the rival 
applicants and that the program policies of Cur-Nan wmuld 
better serve Brockton than would the other Companies. 
The petitions for rehearing set forth nothing to challenge 
the Commission’s conclusions on either ground, much less 
on both, and fail to raise anv new facts or considerations 
not previously available to the Commission and considered 
in its decision. 


Conclusion 


The requirement of Section 409(a) of the Communica¬ 
tions Act for oral arguments has been met. In view of 
Cur-Nan’s reliance upon the Commission decision and con¬ 
struction permit, as well as the failure of either petition 
for rehearing to set forth any new facts or considerations, 
it is respectfully submitted that the Commission vacate its! 
order of December 16, reinstate its decision of December 5, 
and deny the petitions for rehearing filed by Plymouth 
County and Bay State Beacon Companies. 

Respectfully Submitted, 

Joseph L. Rauh, Jr, 

Rauh & Levy 
1631 K Street, N. W. 
Washington 6, D. C. 

Leon Kowal 
Smith & Kowal 
11 Beacon Street 
Boston 8, Massachusetts 
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1856 Docket File Copy 

FCC 48-104 16276-1/48 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 
, Washington 25, D. C. 

In re Applications of 

B-341 I 

Docket No. 6843 File No. Bl-P-3983 
Bay State Beacon, Inc., Brockton, Massachusetts , 

Docket No. 6845 File No. Bl-P-4054 
Cur-Nan Company, Brockton, Massachusetts 
Docket No. 7008 File No. Bl-P-4216 

Plymouth County Broadcasting Company, Brockton, 

Massachusetts 

For Construction Permits I 

Appearances 

Philip J. Hennessey, Jr. on behalf of Bay State Beacon, , 
Inc.; Leon J. Kowal and Joseph L. Rauli, Jr. on behalf of , 
Cur-Nan Company; Leonard II. Marks on behalf of Plym¬ 
outh County Broadcasting Company; and Philip Bergson 
on behalf of the Federal Communications Commission. 

Decision 

By the Commission: (Commissioners Jones and Sterling 
dissenting) 

Preliminary Statement 

1. This is a proceeding upon the three applications indi¬ 
cated above, each of which seeks a construction permit for 
a new AM station in Brockton, Massachusetts, to operate 
on 1450 kilocycles with 250 watts power, unlimited time. 
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The applications were designated for a consolidated hear¬ 
ing, which was held on March 5, 1946, and June 24 and 25, 

1946. All parties waived the filing of proposed findings. | 
On March 24, 1947, the Commission adopted a Proposed 
Decision proposing to grant the application of Plymouth 
County Broadcasting Company and to deny the applica¬ 
tions of Bay State Beacon, Inc. and Cur-Nan Company. 
Exceptions to this Proposed Decision were filed by Bay 
State Beacon, Inc. and Cur-Nan Company, and oral argu¬ 
ment thereon was held on May 29, 1947. On September 5, 

1947, the Commission adopted a Decision in this matter, 
granting the application of Cur-Nan Company and denying 
the two conflicting applications. On September 26, 1947, 
and September 29, 1947, respectively, petitions for rehear¬ 
ing were filed by Plymouth County Broadcasting Company 
and Bay State Beacon, Inc. Plymouth County Broadcast¬ 
ing Company in its petition for rehearing alleged, among 
other matters, that that Decision was made by four Com¬ 
missioners only three of whom were present at the oral 
argument and requested that the Commission reschedule 
these applications for oral argument, set aside its Decision 
of September 5, 1947 and grant petitioners application. 
On October 6, 1947, Cur-Nan Company filed oppositions to 
each of the petitions for rehearing. On December 16, 1947, 
the Commission adopted an Order setting aside its Decision 
of September 5, 1947 and ordering further oral argument, 
the parties to address such argument to the Proposed De¬ 
cision of March 24, 1947, the Findings of Fact and Con¬ 
clusions of Law in the Decision of September 5, 1947, ancj 
the contentions raised in the petitions for rehearing. On 
December 22, 1947, Cur-Nan Company filed a petition re¬ 
questing that the Commission vacate its Order of December 
16, 1947 and reinstate its Decision of September 5, 19471. 
On January 7, 1948, the Commission denied that petition. 
On January 6,1948, briefs were filed by Bay State Beacon, 
Inc. and Cur-Nan Company. The reargument was held oi|i 
January 12, 1948. 
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2. Brockton is a city in Plymouth County, Massachusetts 
with a population of 62,343 (1940 Census). It is approxi¬ 
mately 20 miles south of Boston, and lies within the Boston 

metropolitan district, as do the communities of 
1857 Brookline, Milton, Newton, Bridgewater, Scituate, 
and Quincy, among others. 1 The only AM station 
in Brockton is Station WBET, operating on 990 kilocycles 
with 250 watts power, daytime only; a license for WBET 
was granted to the Enterprise Publishing Company on 
June 24, 1946. The Enterprise Publishing Company also 
has received a construction permit for an FM station at 
Brockton. The Cur-Nan Company, one of the applicants 
herein, holds a construction permit for an FM station at 
Brockton; the Plymouth County Broadcasting Company, 
also an applicant herein, has received a conditional granjt 
for a construction permit for an FM station at Brockton. 

3. Each of the stations applied for herein would render 
a nighttime primary service to an area of 43 square miles 
and a population of approximately 67,000 persons and a 
daytime service to an area of 320 square miles and a popur 
lation of approximately 191,000 persons. 

FINDINGS OF FACT 

i 

Bay State Beacon, Inc. (Docket No. 6843) 

4. Bay State Beacon, Inc. has an authorized capital stock 
of 500 shares of $100 par value, of which 250 shares have 
been issued and are outstanding. Its officers, directors and 

stockholders (all U. S. citizens) are as follows: 

! | 

! I 

Shares Pcr- 

Namc residence Office Held centage. 

Hugh W. McLaughlin Brockton, Mass. Director 50 20% 

Robert M. Fletcher Brockton, Mass. Director, Clerk 

and Treasurer 80 34.4 

Clarence A. McLaughlin, Jr. Brockton, Mass. President & Dir. 54 21.6 

Edmond G. Townes Brockton, Mass. Director 40 16 

Frederick M. Ford Newton, Mass. Director 20 8 

Totals 250 100% 

i Volume 1, “Population," 16th Census of the United States (1946), pp. 
484-485. 



107 


5. Three of the stockholders and directors, Clarence A. 
McLaughlin, Jr., his brother, Hugh W. McLaughlin, and 
Frederick M. Ford, have recently been released from mili¬ 
tary service and contemplate devoting full-time to the pro¬ 
posed station. Clarence A. McLaughlin, Jr. was engaged 
in the general practice of law in Brockton from 1932, when 
he was graduated from the Boston University Law School, 
until he entered the Army. He has participated in com- 

munitv activities in Brockton and in church and fraternal 
* 

organizations. He is president of the company and will be 
general manager of the station. His brother, Hugh, is also 
a long-time resident of Brockton. Prior to entering the 
Army, he was head of the English Department, director of 
dramatics, and director of extra-curricular activities at a 
junior college in Vermont. In his capacity as director of 
extra-curricular activities, he planned, organized and di¬ 
rected various social programs. As director of dramatics, 
he put on plays, including some radio work over Station 
WDEV. He was an information and education officer in 
the Army, and will be chief announcer and assistant | 
1858 program director of the proposed station. Freder-j 
ick M. Ford, a resident of Newton, Massachusetts, 
will be the program manager. While he has not been on the 
payroll of any radio station, he was active during college 
days and thereafter in announcing, producing and directing 
plays that were broadcast. He also acted as production 
director for the New England Town Meeting, a program 
which cleared through what was known as the Colonial Net¬ 
work. He also did some radio w T ork as public relations 
officer in the Navy. 

6. The other two stockholders and directors, Robert M. 
Fletcher and Edmond G. Townes, are both practicing at¬ 
torneys in Brockton. They intend to continue their law 
practices. Mr. Fletcher probably will act as local counsel 
for the station; Mr. Townes will devote such time as may 
be necessary to fulfill the duties of a director. Neither has 
had any radio experience. 
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7. The major breakdown of applicant’s proposed pro¬ 


gram time is: 

Available for Commercial Sponsorship.80.3% 

Available for Institutional Sponsorship.15.0% 

Not Available for Sponsorship. 4.7% 


The program time not available for sponshorship will 
be devoted to religious programs, which, under applicant’s 
plans, will completely absorb the 4.7% of the broadcast 
time reserved exclusively for sustaining programs, leav¬ 
ing none of this allotted time for any other type of sustain¬ 
ing programs. The time allotted for “Institutional Spon¬ 
sorship” will be made available for such programs as Vet¬ 
eran’s Counselor, Brockton High School Orchestra, Let’s 
Work Together (a round-table discussion between labor 
and management), Be Prepared (dealing with the activities 
of the Boy Scouts), and Civic Session; these programs are 
to be sponsored by advertisers who will be charged at one- 
half the regular commercial rate, and who will be permitted 
to announce only their names, their business addresses or 
telephone numbers, and the products or services sold. The 
record indicates that the programs available for institu¬ 
tional sponsorship will be broadcast whether or not spon¬ 
sored, and that these programs will be sponsored only if 
the non-profit organization involved approves the prospec¬ 
tive sponsorship. The remainder of the broadcast time 
(80.3%) will be allotted to commercial programs at full 
commercial rates. The applicant indicated that under some 
circumstances sustaining time might be allotted beyond the 
4.7% proposed to programs dealing with controversial is¬ 
sues or other public service programs, and that if this were 
done, the time allotted to institutional sponsorship w r ould 
be accordingly diminished. In this connection, however, 
applicant did not make clear how much time over and above 
the 4.7% would be made available on a sustaining basis, 
and as the record stands, commercial programs may con-' 
stitute between SO.3% and 95.3% of the entire broad¬ 
cast time. 
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1859 8. Program time is also divided up as follows: 

news, 18.4%; civic and fraternal, 5.8%; educational, 
9%; garden and agricultural, 1.5%; religious, 4.7%; en¬ 
tertainment, 60.6%. A news editor will be employed to 
edit news, to plan a news program and to give on the spot 
coverage of important news events. Conversations have 
been had with respect to securing local news from the local 
newspaper, the Brockton Enterprise, owned by the Enter¬ 
prise Publishing Company (recently granted a license for 
AM Station WBET and given a conditional grant for an 
FM station, both at Brockton). The program schedule is 
based on no network affiliation. 

9. The estimated cost of construction for the proposed 
station, excluding land and building, is $11,200. Monthly 
cost of operation and monthly revenues have been esti¬ 
mated to be $4,275 and $5,507, respectively. The balance; 
sheet of the applicant, as of June 10, 1946, shows assets; 
consisting of all cash in the amount of $25,000, no liabilities, 
and net worth of $25,000. A line of bank credit in the 
amount of $10,000 is available to the applicant. 

Cur-Nan Company (Docket No. 6845) 

10. This applicant, holder of a construction permit for 
an FM station at Brockton, has an authorized capital stock 
of 750 shares of 4% cumulative non-voting preferred stock 
having a par value of $100 per share, callable by the com¬ 
mon stockholders at $110, and 100 shares of no-par value 
voting common stock. Joseph F. Curran, president of the 
company, has subscribed to 500 shares of the preferred ai; 
par, and to 98 shares of the common at $1 per share. He is 
a resident of Brookline, Massachusetts, which is approxi¬ 
mately 16 miles north of Brockton. He is a member of 
the Board of Directors of the Eastern Massachusetts 
Street Railway Company and the Charlestown Cooperative; 
Bank, and is a stockholder of Curran-Morton Company, 
which maintains a storage warehouse. He has a net worth 
in excess of one million dollars and is principally engage^ 
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in looking after his own investments. He has no connec¬ 
tions in Brockton and has relied heavily upon Matthew J. 
Noonan, vice-president of the Cur-Nan Company, in select¬ 
ing Brockton as a place to establish a radio station. He ex¬ 
pects to devote considerable time, without salary, to the 
proposed station, and to see to it that not more than 60 % 
of program time is devoted to commercial programs. He 
has had no experience with radio and is not familiar with 
the details of the program plans for the proposed station* 
His interest in establishing a radio station is in part based 
upon his desire to furnish an opportunity in radio for liis 
son, Charles F. Curran. i 

11. Matthew J. Noonan, a resident of Milton, Massa- 
chusetts, 12 miles from Brockton, is vice-president and 
secretary of the Cur-Nan Company and, as general man¬ 
ager, will devote full time to the operation of the proposed 
station. He has subscribed to 1 share of the common stock 
and will receive 39 additional shares from Joseph F. Cur¬ 
ran, in return for his services, if and when the application 
herein is granted. As general manager, Mr. Noonan will 

receive $175 weekly. Mr. Noonan’s experience has 
1860 been chiefly in newspaper and outdoor advertising. 

He was director of national advertising for the Bos¬ 
ton Post between 1930 and 1943, and between 1943 and 1945 
directed sales in war activities for John Donnelly & Sons, 
engaged in outdoor advertising. Since June, 1945, lie has 
devoted his time to preparing this application and making 
preliminary arrangements for establishing and operating a 
radio station. He has contacted, either personally or by 
telephone, numerous local organizations, clubs, unions, 
churches and social agencies, to discuss their needs for ra- 1 
dio and to find out what they would like in the form of 
public service programs. 

12. Charles F. Curran, Joseph F. Curran’s son, has sub¬ 
scribed to 1 share of the common stock and will receive 59 
additional shares from his father if and when the applica- 
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tion herein is granted. He is treasurer of the applicant and 
will receive a salary of $75 weekly. He has had no expe¬ 
rience in broadcasting but had a 14 to 16 weeks course in 
radio fundamentals while in the Army. If this application 
is granted, Charles F. Curran will move to Brockton and 
devote full time to the station. 

13. The assistant manager and program director for tbe 
proposed station will be James P. Higgins. He lives at 
Quincy, Massachusetts, 13 miles from Brockton, but will 
move to Brockton if he can find a place to live. He has 
been employed at Station WIIDH in Boston since 1934 in 
various capacities, as salesman, sales manager, production 
manager, assistant manager and production director. He 
has written and produced both public service programs and 
commercial programs. Acting in the capacity of public 
service program consultant will be Robert C. Schimmel, 
who is Radio Coordinator in the Boston Public Schools. 
Mr. Schimmel’s function for the Boston Public Schools is 
to build all the educational radio programs presented by 
the Boston Public Schools. He has been the director and 
producer of many plays for radio and a number of plays 
for the stage. His work for the Cur-Nan Company will be 
to initiate and build programs; he is to contact organiza¬ 
tions and assist them in preparing programs for broad¬ 
casting. If this application is granted, he will continue as 
Radio Coordinator for the Boston Public Schools, with 
hours from 9 a.m. to 3 p.m. but will devote up to six hours 
a day to the proposed station in Brockton. 

14. The applicant has scheduled approximately 53% of 
its total broadcast time for commercial programs and has 
committed itself to a maximum commercial time limitation 
of 60%. Public service sustaining programs will consume 
approximately 25% of the total time. About 13% of a typ¬ 
ical day’s program schedule will be devoted to general news 
and an additional 2% of the time will be allotted to four 
five-minute local news broadcasts. Farm and market re- 
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port programs will be broadcast weekdays in the early 
morning and at noon. All religious groups will be given 
free time; fraternal, business, labor, agricultural, veter¬ 
ans’, women’s, boys’, and girls’ organizations will also be 
offered sustaining time. Educational programs will in¬ 
clude programs produced by the police, fire, and other gov¬ 
ernmental departments, medical and dental information 
programs, and programs dealing with the problems of 
housewives and parents. Several programs have 
1861 been designed for children, such as story and book 
review programs to be produced by local librarians, 
school round-table discussions, forum discussions on vari¬ 
ous occupations, and dramatic programs to be presented by 
children and teachers. Approximately 27% of the total 
time, and about 30% of the evening hours will be devoted 
to live sustaining programs. Spot announcements, includ¬ 
ing station break announcements, will be approximately 350 
a week. 

15. The cost of constructing the proposed station, ex¬ 
clusive of land and buildings, is estimated to be $13,000. 
The monthly cost of operation and monthly revenues have 
been estimated to be $7,856.89 and $8,233.33 respectively. 
Capital stock subscriptions total $50,100. Joseph F. Cur¬ 
ran has agreed to purchase 500 shares of the preferred 
stock and 98 shares of common stock in the total sum of 
$50,098; and in the event additional funds are required bv 
the applicant, he will purchase the remaining unissued pre¬ 
ferred stock consisting of 250 shares for $25,000. His 
financial statement shows a net worth in excess of one 
million dollars. 

■ i 

Plymouth County Broadcasting Company (Docket No. , 

7008)' 

16. This applicant has received a conditional grant for 
an PM station at Brockton. It has an authorized capital 
stock of 650 shares of $100 par value, of which 380 shares i 
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have been issued or subscribed. Its officers, directors an 
stockholders (all U. S. citizens) are as follows: 




Shares 

Per¬ 

Name 

Residence 

Office 

Held 

cental < 

Edmund J. Campbell 

Brockton, Mass. 

President & Dir. 

150 

40% 

I'obort G. Clark, Jr. 

Bridgewater, 

Treasurer, Clerk 




Mass. 

& Director 

no 

29% 

Willis R. Davies 

Brockton. Mass. 

Director 

100 

26% 

Mark L. McAdam 

Brockton. Mass. 

Director 

20 

5% 

H. Scott Killgoro 

Scituate, Mass. 

Director 

... 

• • • • 

1 



Total 

380 

100% 


17. The two principal stockholders, Messrs. Campbell 
and Clark, have been practicing law in Brockton since 1922 
and 1926, respectively. Edmund J. Campbell lives in 
Brockton, and has been active in fund-raising activities 
there for various organizations. He is a director of a 
number of corporations and general counsel for various 
public utilities. Robert Gr. Clark, Jr. practices law m 
Brockton but resides in Bridgewater, 7^4 miles south of 
Brockton, and is active in civic and community organiza¬ 
tions there. For the past 12 years he has been Deputy Dis¬ 
trict Attorney for the Southeastern District of Massachu¬ 
setts composed of Norfolk and Plymouth Counties. Mr. 
Campbell will continue his law practice but, since some 
additional attorneys have come into his office, he expects tp 
have time to devote to policy questions. Mr. Clark will 
also continue his law practice but will be able to devote 
some time to the station in his role as Clerk, Treasurer and 
Director of the company. 

1862» 18. The third stockholder, Willis R. Davies, has 

resided in Brockton for 42 years. He has been i:i 
the automobile business and the real estate business, and 
now owns the New Moon Cafe in Brockton. He expects 
to sell out his interest in the cafe to his brother and devote 
his full time as salesman for the station. 

19. The fourth stockholder, Mark L. McAdam, lias lived 
in Brockton for 10 years and is a consulting radio enginee *. 
He has been engaged in radio technical work since 1922. 
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He is at present radio technician for the City of Brockton 
and is employed from time to time as a consultant for 
broadcast stations, but has no stock or management func¬ 
tions in such stations. He will pay for the 20 shares of 
stock to which he has subscribed by rendering technical 
services for the station on a part-time basis. He will see 
to it that the station is kept at top technical performance 
and will advise the applicant as to the improvements and 
modernizations that should be made to the equipment. 

20. H. Scott Killgore, a resident of Scituate, Massachu¬ 
setts, 16 miles from Brockton, with several years of expe- , 
rience in broadcast stations in capacities as studio control , 
operator, special events broadcaster, and manager, was ex¬ 
pected to be a stockholder and consulting manager of the 
proposed station. He spent two weeks preparing most of i 
the applicants’ program proposal and its application. 
However, the Granite State Broadcasting Corporation, of 
which he is vice-president, was granted a construction per- ■ 
mit for Station W.KBR (licensed January 28,1947) at Man¬ 
chester, New Hampshire, and he will devote most of his 
time to that station, retaining, with respect to the applicant, 
only the status of director. Some discussion has been had 
with an employee of the Yankee Network with the view of 
offering him the position of station manager. 

21. The proposed program plan calls for an average of I 
60% of the time devoted to commercial programs and 40% 
to sustaining. Program time will be divided as follows: i 
Music, 46%-; dramatic, 9% ; educational, 4% ; religious, 4% ; ! 
fraternal, 4%; news, 12% ; public service programs, 17%; 
market and weather reports, 4%. Between the hours of 6 ■ 
and 11 p.m., 20% of the time will be devoted to live sustain- ; 
ing programs and 25% to live commercial programs. The 
number of spot announcements is expected to be 400 per 
week; the number of sustaining public service announce¬ 
ments, 125 per week. Local news will be obtained not only 
from the Brockton newspaper, the Enterprise, but also from 
the publisher of 9 weekly newspapers which circulate in 
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the small communities surrounding Brockton. Arrange¬ 
ments have been made with the Bridgewater State Teachers 
College, which is 6 or 7 miles south of Brockton, for that 
institution to use the proposed station for dramatics, music, 
and programs of an educational nature. The Producers 
Dairy, an association of farmers residing in the rural areas 
surrounding Brockton, has indicated an interest in pro¬ 
grams containing market information and such programs 
are proposed. Market and weather reports would also be 
given for the benefit of truck farmers. The station facilities 
have been offered to women’s organizations and will be 
available for use by civic and fraternal groups on a sustain¬ 
ing basis. Free time would be made available for the dis¬ 
cussion of public issues. A representative of the Ministers’ 
Union has been interviewed and arrangements made to have 
time available for religious programs on a regular 
1863 basis. Discussions have been had with the School 
Committee with respect to school children participat¬ 
ing in programs over the proposed station. 

22. The balance sheet of the applicant, as of June 24, 
1.946, shows assets totaling $38,000, no liabilities, and capi¬ 
tal, $38,000. The assets consist of cash, $4,400, stock sub¬ 
scriptions receivable, $32,600, and organization expense, 
$1,000. Each of the three major stockholders has a net 
worth in excess of $34,000. The fourth stockholder, Mark 
L. McAdam, expects to pay for his twenty shares out of 
salary and bonus to be received for technical services. The 
estimated cost of construction of the proposed station is 
$20,000. Monthly cost of operation and monthly revenues 
have been estimated to be $4,800 and $5,900, respectively. 
The estimated cost of construction of applicant’s FM sta¬ 
tion at Brockton is $9,000. 

CONCLUSIONS 

1. The station proposed by each of the three applications 
to be considered would provide a local radio service to the 
City of Brockton, Massachusetts, and its surrounding area. 
Since the facilities requested, 1450 kilocycles with 250 watts 
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power, unlimited time, are identical, the applications are 
mutually exclusive and it becomes necessary to determine 
on a comparative basis which should be granted. i 

2. Upon a careful consideration of the entire record, the' 
Commission is of the opinion that a grant of the application 
of the Cur-Nan Company would best serve the public inter¬ 
est. The operation proposed by that company would have a 
much greater degree of integration of the controlling inter¬ 
ests and day to day operation than would the stations pro¬ 
posed by either Plymouth County Broadcasting Company 
or Bay State Beacon, Inc. Matthew J. Noonan, vice-presi¬ 
dent and secretary, and Charles F. Curran, treasurer, of 
Cur-Nan Company will own all of the common voting stock 
of the applicant and will devote their full time to the op¬ 
eration of the proposed station. While Joseph F. Curran^ 
president of the corporation and father of Charles Curran, 
will supply all of the applicant’s capital and will own 500 
shares of applicant’s 4% cumulative non-voting preferred 
stock, he will own none of the voting common stock and his 
claim to profits will be limited to the 4% dividend on his 
preferred shares, which can be retired by Messrs. Noonan 
and Charles Curran upon payment of a premium of $10 per 
share. In contrast, only one minority stockholder of Plym¬ 
outh County Broadcasting Company would devote full time 
to the operation of that applicant’s proposed station, and 
only three of the stockholders of Bay State Beacon, Inc., 
owning slightly less than a controlling interest of the appli-| 
cant’s stock (49.6%), would devote full time to their pro¬ 
posed station. The Commission is of the opinion, there¬ 
fore, that Cur-Nan Company offers greater assurance than 
either of the other applicants that its avowed policies would 
be more fully effectuated. 

1864 3. Concerning the stated program policies of the 

respective applicants, we are of the opinion that the 
proposals of Cur-Nan Company will better serve Brockton 
than will those of either Plymouth County Broadcasting 
Company or Bay State Beacon, Inc. We give weight to 
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the fact that Mr. Killgore, a non-resident of Brockton, pre¬ 
pared most of the proposed program schedule as well as the 
application of Plymouth County Broadcasting Company 
in approximately two weeks, whereas Mr. Noonan of Cur- 
Nan Company spoke to many Brockton groups and indi¬ 
viduals and conducted a survey of Brockton’s radio needs 
over a period of several months before his company formu¬ 
lated its program plans. Furthermore, Mr. Noonan will he 
able, as general manager of Cur-Nan’s proposed station, to 
consummate with the Brockton groups which he approached 
plans for broadcasting the Cur-Nan Company’s proposed 
programs, while Mr. Killgore will have no part in the man¬ 
agement of Plymouth County Broadcasting Company’s pro¬ 
posed station. In addition, Cur-Nan Company has secured 
the services of a program director and a public service pro¬ 
gram consultant whom we judge to be well qualified, 
whereas Plymouth County Broadcasting Company lias not 
yet selected any of its executive staff. We consider, there¬ 
fore, that even though the programs proposed by these two 
applicants appear somewhat similar in format, the more 
detailed study and planning undertaken in preparing the 
Cur-Nan proposal and the qualified key personnel selected 
to carry it out create greater assurance that the Cur-Nan 
Company will offer a program service more nearly designed 
to meet the communitv’s needs and desires than will Plvm- 
outh County Broadcasting Company. Upon comparison 
with the program policies of Bay State Beacon, Inc., the 
program plans of Cur-Nan Company stand out as superior 
in that they provide for a maximum limitation on commer¬ 
cial programs of 60% of total broadcast time whereas Bay 
State Beacon, Inc., has established a maximum limitation 
of 80% on ordinary commercial programs and 15% on pro¬ 
grams available for “institutional” sponsorship (which 
will be broadcast with or without sponsorship). Cur-Nan 
Company is thus committed to reserving at least twice as 
much sustaining time as Bay State Beacon, Inc., with which 
to achieve overall balance of program subject-matter and 
form, and to experiment with new types of programs. For 
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this reason, we consider that the program proposal of Cur- 
Nan Company will better serve the Brockton area than will 
that of Bay State Beacon, Inc. ! 

4. We have considered the fact that almost all of the 
stockholders of Bay State Beacon, Inc., and Plymouth 
County Broadcasting Company are residents of Brockton. 
However, the stockholders of Cur-Nan Company reside 
within the same metropolitan district (Boston) in which 
Brockton is located and are not, therefore, strangers to the 
general mores and institutions of the population which Cur- 
Nan Company proposes to serve. In addition, Charles F. 

Curran, who will own 60% of the voting stock of the 
1865 applicant, plans to move to Brockton if the applica¬ 
tion of Cur-Nan Company is granted and Mr. Noo¬ 
nan, who will own the remaining 40% of the voting stock, 
will spend his full business day in Brockton. Accordingly, 
w’e conclude that the public interest w r ould best be served by 
granting the application of Cur-Nan Company, which is 
legally, financially, and technically qualified to construct and 
operate the station proposed in its application. 

5. It is therefore ordered, this 12th day of January, 1948, 
that the application of Cur-Nan Company be, and it is 
hereby granted subject to reaffirmation of approval by the 
Civil Aeronautics Administration of the applicant’s pro¬ 
posed transmitter site. It is further ordered that the appli¬ 
cations of Bay State Beacon, Inc., and Plymouth County 
Broadcasting Company be, and they are hereby, denied. 

Federal Communications Commission* 

T. J. Slowie 
Secretary. 

Released: January 14,1948 


* Commissioners Jones and Sterling consider that the application of Bay 
State Beacon, Inc. should bo granted and the applications of Cur-Nan Com¬ 
pany and Plymouth County Broadcasting Company should be denied. 
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1. Notice of Appeal and Specifications of Error, pp. 1-4, 
inclusive. 
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(Application of Bay State Beacon, Inc.) 
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(Application of Cur-Nan Company) 

4. R. pp. 576-577, inclusive. 

(Notice of Hearing) 

5. R. pp. 980-981, inclusive. 

(Program Policy of Bay State Beacon, Inc.) 

6. R. p. 1255. 

(Program Policy of Cur-Nan Company) 

7. R. pp. 1626-1633, inclusive. 

(Proposed Decision) 

8. R. pp. 1649-1661, inclusive. 

(Exceptions) 

9. R. pp. 1856-1865, inclusive. 

(Final Decision) 

10. This designation. 

Bay State Beacon, Inc., 

By Harry P. Warner, 

Segal, Smith & Hennessey, 
816 Connecticut Avenue, 
Washington 6, D. C., 
Attorneys for Appellant . 


March 30, 1948. 
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5. R. p. 804, line 2-line 11, inclusive. 

6. R. pp. 807, line 7—p. 808, line 23, inclusive. 

7. R. p. 808, line 19-line 23, inclusive. 

8. R. p. 813, line 3. 

9. R. p. 813, line S-line 23, inclusive. 

10. R. p. 814, line 8-line 24, inclusive. j 

11. R. p. 816, line 7-line 17, inclusive. 

12. R. p. 816, line 20-line 21, inclusive. 

13. R. p. 817, line 6-line 23, inclusive. 

14. R. p. 818, line 3. 

15. R. pp. 818, line 10—p. 819, line 5, inclusive. 
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17. R. p. 821, line4-line 20, inclusive. 

18. R. pp. 824, line 12—p. 825, line 5, inclusive. 

19. R. p. 830, line 11-line 12, inclusive. 

20. R. pp. 833, line 5—p. 834, line 5, inclusive. 

21. R. p. 836, line 10-line 21, inclusive. 

22. R. p. 837, line 8-line 19, inclusive. 

23. R. pp. 838, line 25—p. 839, line 7, inclusive. 

24. R. p. 843, line 5. 

25. R. p. 844, line 1-line 19, inclusive. 

26. R. pp. 844, line 24—p. 845, line 7, inclusive. 

27. R. p. 845, line 11-line 21, inclusive. 
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2S. R. pp. 856, line 15—p. 847, line 6, inclusive. 

29. R. p. 874, line 14-line 15, inclusive. 

30. R. pp. 874, line 21—p. 876, line 3, inclusive. 

31. R. pp. 877, line 16—p. 881, line 1, inclusive. 

32. R. p. 893, line 1-line 2, inclusive. 

33. R. pp. 895, line 10—p. 902, line 10, inclusive. 

34. R. pp. 903, line 17—p. 904, line 20, inclusive. 

35. R. p. 907, line 14-line 15, inclusive. 

36. R. pp. 909, line 3—p. 910, line 1, inclusive. 

37. R. p. 916, line 9-line 10, inclusive. 

38. R. p. 920, line 4-line 21, inclusive. 

39. R. p. 920, line 23-line 24, inclusive. 

40. R. pp. 921, line 6—p. 923, line 4, inclusive. 

41. R. p. 1051, #2, question 8(f) and answer to question 

(include date). 

42. R. pp. 1051—1052, #3, question 8(h) and answer to 

question. 

43. R. pp. 1064, line 1—p. 1068, line 15, inclusive. 

44. R. pp. 1072, line 22—p. 1073, line 10, inclusive. 

45. R. pp. 1074, line 13—p. 1075, line 7, inclusive. 

46. R. p. 1076, line 2—line 17, inclusive. 

47. R. p. 1077, line 13—line 23, inclusive. 

48. R. p. 1078, line 1—line 15, inclusive. 

49. R. p. 1082, line 4. 

50. R. pp. 1086, line 21—p. 10SS, line 24, inclusive. 

51. R. pp. 1092, line 9—p. 1093, line 8, inclusive. 

52. R. pp. 1095, line 4—p. 1096, line 4, inclusive. 

53. R. p. 109, line 10—line 14, inclusive. 

54. R. pp. 1099, line 24—p. 1100, line 6, inclusive. 

55. R. p. 1101, line 17—line 21, inclusive. 
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56. R. p. 1105, line 1—line 4, inclusive. 

57. R. p. 1106, line 2—line 3, inclusive. 

58. R. p. 1109, line 1—line 17, inclusive. 

59. R. pp. 1110, line 4—p. 1111, line 10, inclusive. 

60. R. p. 114, line 7—line 24, inclusive. 

61. R. p. 1115, line 4—line 5, inclusive. 

62. R. pp. 1116, line 13—p. 1118, line 18, inclusive. 

63. R. p. 1121, line 9—line 16, inclusive. 

64. R. p. 1126, line 8—line 25, inclusive. 

65. R. p. 1135, line 24—line 25, inclusive. 

66. R. p. 1137, line 2—line 11, inclusive. 

67. R. p. 1166, line 25. 

68. R. p. 1168, line 1—line 24, inclusive. 

68a. R. p. 1169, line 7—to line 24, inclusive. 

69. R. pp. 1770, line 17—p. 1171, line 20, inclusive. 

70. R. p. 1172, line 11—line 13, inclusive. 

71. R. p. 1172, line 16—line 17, inclusive. 

72. R. pp. 1178, line 16—p. 1179, line 3, inclusive. 

73. R. p. 1183, line 5—line 10, inclusive. 

74. R. pp. 1183, line 21—p. 1184, line 3, inclusive. 

75. R. pp. 1184, line 22—p. 1185, line 4, inclusive. 

76. R. p. 1188, line 6—line 10, inclusive. 

77. R. p. 1189, line 18—line 24, inclusive. 

78. R. p. 1202, line 1. 

79. R. p. 1202, line 10—line 18, inclusive. 

80. R. p. 1206, line 20—line 25, inclusive. 

81. R. p. 1207, line 12—line 24, inclusive. 

82. R. pp. 1209, line 1—p. 1210, line 1, inclusive. 

83. R. p. 1228, line 4—line 16, inclusive. 
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84. R. pp. 1230, line 6—p. 1231, line 1, inclusive. 

85. R. p. 1239, line 2. 

86. R. pp. 1256-1262, inclusive. 

87. R. pp. 1635-1640, inclusive. 

88. R. pp. 1763-1768, inclusive. 

89. This designation. 

Federal Communications Commission. 

By Max Goldman, Counsel. 

March 26, 1948. 

[Counsel for Intervenor Cur-Nan Company has adopted 
the Designation of Record of the Commission as their 
Designation.] 





BRIEF FOR APPELLANT 


IN THE 

United States Court of Appeals 

District of Columbia. 


No. 9766 


BAY STATE BEACON, INC., Appellant, 

V. 

FEDERAL COMMUTATIONS COMMISSION, 

Appellee , 

CUR-NAN COMPANY, Intervener. 


Appeal from the Federal Communications Commission. 


U^sdStr^s Court of Appeals 
fsritie District tf Cttumbia 

Philip J. Hennessey, Jr., 
Segal, Smith & Hennessey, 
816 Connecticut Avenue, 
Washington 6, D. C., 
Attorneys for Appellmt. 



or Braoir S. Abaho. W. 


razor. D. C. 








INDEX. 


Brief for Appellant 

I. Jurisdictional Statement 


Page 


1 


II. Statement of the Proceeding Below. 2 

III. Questions Presented . 5 


IV. Argument. 6 

A. The Decision is in Excess of the Commis¬ 
sion’s Authority; is in Violation of Sec. 326 

of the-Act; and is Unconstitutional. 6 

B. The Decision is Arbitrary and Capricious.. 9 

C. Local Residence. 10 

D. Integration of Ownership and Management 11 

Conclusion. 14 


CITATIONS. 

Cases : 

Court: 


Federal Communications Commission v. Sanders 

Bros., 309 U. S. 470 . 8 

Grosjean v. American Press Co., 297 U. S. 233_ 8 

Hannegan v. Esquire, Inc., 80 App. D. C. 175; 327 

U. S. 146. 8 

KFKB Broadcasting Association v. Federal 
Radio Commission, 60 App. D. C. 79; 47 F. (2d) 

670 . 7 

Lewis Publishing Co. v. Morgan, 229 U. S. 288- 3 

Trinity Methodist Church v. Federal Radio Com¬ 
mission, 61 App. D. C. 311; 62 F. (2d) 850. 7 

Federal Communications Commission 

Chicago FM Cases, 3 R.R. 1177. 9 

Community Broadcasting Co. (WTOL), 3 R.R. 

1360 . 9 

















11 


Index Continued. 


Page 

Eugene J. Roth, tr/as Mission Broadcasting Co., 

3R.R. 1377... . 9 

Howard W. Davis, tr/as The Walmac Co., 3 R.R. 

1371. 9 

KHTN, Inc., 3 R.R. 1168. 12 

New York FM Cases, 4 R.R. 205 . 10 

Statutes: 

Communications Act of 1934 

Sec. 317. 3 

Sec. 326 . 6, 8 

Sec. 402(b)(1) (2) . 1 

Postal Law’s 

Sec. 537 .*.. 3 

Radio Act of 1927 . 8 

Miscellaneous.: 

Public Service Responsibilities of Broadcast 

Licensees, “Blue Book” pp. 47-54.4, 7, 8, 9 

Senate Document No. 137, 72nd Congress, 1st 

Session. 7 

Senate Resolution No. 129. 7 

Federal Communications Commission Economic 
Study of Broadcasting, October 31, 1947 . 6 


I 


! 


I 


I 
















IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9766. 


BAY STATE BEACON, INC., Appellant , 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

CUR-NAN COMPANY, Intervenor. 


Appeal from the Federal Communications Commission. 


BRIEF FOR APPELLANT. 


I. 

JURISDICTIONAL STATEMENT. 

This is an appeal under Sections 402(b)(1) and 402(b) 
(2) of the Communications Act of 1934 from a Final Deci¬ 
sion and Order of the Federal Communications Commission 
entered January 14,1948, effective on the same date, grant¬ 
ing an application of Cur-Nan Company, the intervenor, for 
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a permit to construct a new broadcasting station at Brock¬ 
ton, Massachusetts, to operate unlimited time with power 
of 250 watts on the frequency 1450 kilocycles, and denying 
appellant’s competing application for the same facilities. 1 

H. 

STATEMENT OF THE PROCEEDINGS BELOW. 

Brockton, in Plymouth County, Massachusetts, is a city 
of some 62,000 population. Neither the city nor county had 
a radio station in October 1945 when the Federal Com¬ 
munications Commission rescinded its wartime “freeze 
orders” upon station construction. Under the Commis¬ 
sion’s Regulations and technical standards, the frequency 
1450 kilocycles was available for assignment at Brockton 
with power of 250 watts, unlimited time. Before the end 
of 1945, six mutually exclusive applications had been filed 
for this frequency, three of which have since been dismissed 
and are no longer of any significance in this case. 

The three remaining applications were the subject of a 
comparative hearing originally scheduled for March 5, 
1946 before Commissioner Wills at Brockton. On that day, 
appellant, Bay State Beacon, Inc., presented its evidence 
responsive to the issues in the Commission’s Notice of 
Hearing dated November 28, 1945 (App. pp. 12-14). 

In response to Section 30(b) of the Commission’s Form 
301, “Application for Construction Permit”, appellant was 
required to state “the number of hours and percentage of 
time per month” to be devoted to commercial and sustain¬ 
ing programs. Appellant replied: 

(1) Commercial Programs—Estimated 215 hours—40.9% 

(2) Sustaining Programs—Estimated 310 hours—59.1% 

(App. p. 9) 

At the hearing on March 5, 1946, appellant reaffirmed its 
estimate that 40% of the time on its station would be conr- 
mercially sponsored and that 60% of the station’s time 
would be sustaining (App. pp. 24, 27, 31, 32, 34, 35-37). It 
did not, however, propose to limit itself to the sale of 40% 
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of its time. On the contrary, it expressed the belief that 
all of the time which it proposed to devote to news and 
entertainment programs, amounting to 80% of its total 
time on the air, was appropriate for commercial sponsor¬ 
ship. Appellant’s directors further reasoned, and testified, 
that the greater the station’s total time sales, the greater 
would be its income, and the greater its capacity for service 
to the community. They asserted that their purpose was 
to avoid lengthy and repetitious commercial announce¬ 
ments rather than to impose any ceiling upon the amount 
of time in the news-entertainment categories which would 
be offered for sale (App. pp. 35-37). 

Appellant proposed to devote 15% of the station’s time 
to what are commonly known as “public service” pro¬ 
programs—i.e., programs “produced by, or in collabora¬ 
tion with, local civic institutions and community schools, 
together with certain other programs, having high educa¬ 
tional, moral and cultural values, produced by the station” 
(App. pp. 36, 37). These programs were to be carried in 
any event; but, again, it was the opinion of appellant’s di¬ 
rectors that broadcasts of this character might be improved 
if made available for a novel type of sponsorship, limited 
to a mention of name, business address or telephone num¬ 
ber and the sponsor’s product or service (these being the 
minimal requirements of Section 317 of the Act which re¬ 
quires that advertising programs be announced as such, 
and the sponsor identified, at the time of broadcast. Of. 
Postal Laws, Sec. 537. Lewis Publishing Co. v.» Morgan, 
229 U. S. 288). As an inducement to adopt this kind of 
institutional good-will advertising, sponsors were to be 
charged only half the usual station rates (App. p. 36). 

Approximately 5% of the station’s time was to be de¬ 
voted to religious programs where no commercialization of 
any sort would be permitted (App. p. 36). 

On the night of March 5, 1946, after the completion of 
appellant’s case, but before any of the other applicants 
had been heard, Commissioner Wills died and the hearing 
was adjourned sine die. 
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Two days later on March 7, 1946, the Commission pub¬ 
lished its now-famous “Blue Book” entitled “Public Ser¬ 
vice Responsibilities of Broadcast Licensees”. 

The hearing resumed at Brockton June 24, 1946 before 
Examiner Guest. At that time, appellant offered evidence 
in support of an amendment to its application, relating to 
stock ownership, which it had filed June 13, 1946 (App. pp 1 
37-38). Cur-Nan Company and Plymouth County Broad¬ 
casting Company, Inc., then offered their evidence respon¬ 
sive to the issues in the Commission’s Hearing Notice. 

Cur-Nan Company, in answer to Sec. 30(b) of its appli¬ 
cation form, had stated (App. p. 9). 

i 1 

(1) Commercial Programs—306 hours—60% 

(2) Sustaining Programs—204 hours—40% j 

Its witnesses testified that it was their intention never 
to permit the Cur-Nan station to exceed a 60% ceiling of 
commercial programs (App. pp. 47, 49, 50, 51, 55-58). : 

On March 27, 1947, the Commission released its Pro¬ 
posed Decision in which it reached the tentative conclusion 
that, of the three applicants, Plymouth County Broadcast-i 
ing Company, Inc., was to be preferred because (a) all its 
stockholders are residents of Brockton and therefore in a 
better position than thp stockholders of Cur-Nan Company, 
none of whom “lives in Brockton or has any substantial 
connections or interests there” to “gauge and be respon¬ 
sive to the needs of the Brockton community” and (b) the 
Plymouth program proposals were superior to those of 
appellant (App. p. 75). 

After Exceptions and Oral Argument, the Commission, 
on September 8,1947 (three Commissioners not participat¬ 
ing) adopted a decision in which it granted the Cur-Nan 
Company’s application, saying: 

“Upon comparison with the program policies of Bay 
State Beacon, Inc., the program plans of Cur-Nan Com¬ 
pany stand out as superior in that they provide for a 
maximum limitation on commercial programs of 60% 
of total broadcast time whereas Bay State Beacon, 
Inc., has established a maximum limitation of 80% on 
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ordinary commercial programs and 15% on programs 
available for ‘institutional’ sponsorship (which will be 
broadcast with or without sponsorship). Cur-Nan 
Company is thus committed to reserving twice as much 
sustaining time as Bay State Beacon, Inc., with which 
to achieve overall balance of program subject-matter 
and form and to experiment with new types of pro¬ 
grams. For this reason w*e consider that the program 
proposal of Cur-Nan Company will better serve the 
Brockton area than will that of Bav State Beacon, 
Inc.” 

Upon petitions for rehearing filed by Plymouth and ap¬ 
pellant, the Commission, on December 16, 1947, set aside 
its Final Decision of September 8, 1947 and on January 
12, 1948, a second oral argument was held addressed “not 
only to the Proposed Decision of March 24, 1947 but to 
the Findings of Fact and Conclusions of Law contained in 
the Commission’s Decision of September 5, 1947 and the 
contentions raised in the Petitions for Rehearing” (App. 
p. 105). 

On January 14, 194S, the Commission released its second 
Final Decision granting the application of Cur-Nan Com¬ 
pany and denying the applications of appellant and Plym¬ 
outh County Broadcasting Company, Inc. This second 
Final Decision was identical with the first in all material 
respects, except that Commissioners Jones and Sterling, 
neither of wrhom had participated in the first decision, dis¬ 
sented, casting their votes in favor of a grant to appellant, 
Bay State Beacon, Inc. (App. pp. 104-118). 

Appellant noted its appeal to this Court on February 3, 
1948. 

in. 

QUESTIONS PRESENTED. 

The issue sharply presented on this appeal is whether, 
among competing applicants otherwise qualified, the Com¬ 
mission may base its decision upon a quantitative analysis 
of the amount of time to be devoted by each to commercial 
programs. 
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The Final Decision also discusses “local ownership*’ and[ 
“integration of ownership with management” but since 
these references are in the nature of confession and avoid¬ 
ance, they are treated separately in the argument which 
follows. 

IV. 

ARGUMENT. 

I 

A. The Decision is in Excess of the Commission’s Author^ 
ity; is in Violation of Sec. 326 of the Act; and is Un¬ 
constitutional. 

The economic foundation for American broadcasting is 
the sale of time to advertisers. Appellant and intervenor 
here each propose a station to be supported by advertising 
revenue. Because the intervenor has agreed, and the ap¬ 
pellant has refused, to impose a quantitative ceiling upon 
the amount of time available for commercial sponsorship, 
and therefore upon station income, the Commission has 
granted intervenor’s application and denied appellant’s! 
No qualitative comparison of programs is involved—the 
mere fact of sponsorship is the determinant. 

Appellant contended, unsuccessfully, before the Commis¬ 
sion that the theories of the Blue Book which are reflected 
in this Decision, are unwise. Assuming it to be a part of 
the Commission’s function to minimize plug-ugly commer¬ 
cial announcements, to enhance broadcasting as a social 
and cultural instrument and generally to improve the level 
of program service to the public, there is a wealth of extra¬ 
record evidence to sustain the view that, at least so far as 
the local, independently-operated, small station is con-, 
cerned, a percentage limitation upon saleable time is not 
the best method of accomplishing these results (App. pp. 
83-96, FCC Economic Study of Standard Broadcasting, Oc¬ 
tober 31,1947). 

Appellant now contends that, whether wise or unwise, the! 
decision in this case is beyond any authority conferred 
upon the Commission. The decision assumes the existence, 
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but does not reveal the source, of the claimed power over 
business practices. In the Blue Book at pages 9-12, unde? 
the heading “Part II, Commission Jurisdiction with Ref 
spect to Program Service”, the Commission cites the legis¬ 
lative history of the Act and the decisions of this Court in 
KFKB Broadcasting Association v. Federal Radio Com¬ 
mission, 60 App. D. C. 79, 47 F. (2d) 670, and Trinity Meth ¬ 
odist Church v. Federal Radio Commission, 61 App. D. C, 
311, 62 F. (2d) 850, to support its assertion of authority to 
make qualitative comparisons of program service—a sub ¬ 
ject quite beside the point. 

In fact, the legislative history of the Act makes it clear 
that the Commission does not have the right to impose any 
restrictions upon the sale of time. Senate Document No. 
137, 72nd Congress, 1st Session, is a Report of the Federa 
Radio Commission in response to certain questions whiclj 
had been submitted to it in Senate Resolution No. 129. In 
answer to the fourth question: 

“What plans might be adopted to reduce, to limit, to 
control, and, perhaps, to eliminate the use of radio 
facilities for commercial advertising purposes.” 

the Commission said: 

“ Answer . This answer is based upon the premise 
that the present system of broadcasting wall be re¬ 
tained. Any plan the purpose of which is to eliminate 
the use of radio facilities for commercial advertising 
purposes will, if adopted, destroy the present system 
of broadcasting.* 1 

“Any plan to reduce, limit, and control the use of radio 
facilities for commercial advertising purposes to a 
specific amount of time or to a certain percent of the 
total time utilized by the station must have its incep¬ 
tion in new and additional legislation which either 
fixes and prescribes such limitations or specifically 
authorizes the Commission to do so under a genera 
standard prescribed by that legislation. While the; 
Commission may under the existing law refuse to 
renew a license to broadcast or revoke such license 
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because the character of program material does not 
comply with the statutory standard of public interest, 
convenience, and necessity, there is at present no other 
limitation upon the use of radio facilities for commer¬ 
cial advertising. ” l 

Two years thereafter Congress re-enacted the Radio Act 
of 1927 as Title III of the Communications Act of 1934 
without giving the Commission any additional control over 
advertising. 

A percentage limitation upon the amount of time which 
a station may sell is repugnant both to Section 326 of the 
Act and to the First Amendment. Section 326 provides: 

d Censorship; Indecent Language. 

“See. 326. Nothing in this Act shall be understood or 
construed to give the Commission the power of censor¬ 
ship over the radio communications or signals trans¬ 
mitted by any radio station, and no regulation or con¬ 
dition shall be promulgated or fixed by the Commission 1 
which shall interfere with the right of free speech by 
means of radio communication. No person within the : 
jurisdiction of the United States shall utter any ob¬ 
scene, indecent, or profane language by means of radio i 
communication. ’ ’ 

A more effective method of censorship than the one em¬ 
ployed by the Commission in this case can scarcely be con¬ 
ceived. If, as the Commission seems to believe, the broad¬ 
cast industry devotes too little of its advertising revenue 1 
to program improvement, it surely does not follow that the 
applicant at Brockton who has the least income will provide 
the best programs (Blue Book pp. 47-54). But to the ex¬ 
tent that the Commission controls advertising volume, it 
controls income and thereby it controls all phases of sta¬ 
tion operation, including programs. 

Federal Communications Commission v. Sanders 
Brothers, 309 U. S. 470. 

Or os jean v. American Press Co., 297 U. S. 233. 

Ilannegan v. Esquire, Inc., 80 App. D. C. 175, 
affirmed, 327 U. S. 146. 
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B. The Decision is Arbitrary and Capricious. 

The Blue Book has not attained the dignity of a Com¬ 
mission Regulation. It has not been published in the Fec|- 
eral Register nor does it appear in the Commission’s 
published Rules. But if applicants are to be required to 
conform to the views it expresses, then there should b^ 
some semblance of uniformity when it is invoked. 

In Community Broadcasting Co. (WTOL), 3 R. R. 1360,* 
the Commission granted WTOL, Toledo, Ohio, a license 
renewal after receiving assurances from the stockholders 
and directors of the licensee corporation that “(1) Com¬ 
mercial programs would represent some 65 to 75% of the 
total broadcast time, the latter figure being a maximum 
that would not be exceeded;” Theretofore the station had 
devoted 80% or more of its time to commercial programs. 

In Howard W. Davis tr/as The Walmac Company, > 
R. R. 1371, the Commission granted a renewal of license 
to Station KMAC, San Antonio, Texas, after the owner 
promised that at least 30% of the station’s time would be 
devoted to sustaining programs. 

In Eugene J. Roth tr/as Mission Broadcasting Co., 3 
R. R. 1377, the Commission granted a renewal of license 
for Station KONO, San Antonio, Texas, which had reached 
a 94% peak in time sales, upon the applicant’s promise tb 
limit commercial time to 65%. 

In each of these cases, other programming and operat¬ 
ing deficiencies were noted but the agreement to limit the 
amount of time offered for sale w~as an integral part of the 
Commission’s favorable action upon the application. 

In the Chicago FM cases, 3 R. R. 1177, however, wher<J 
the Commission was concerned with eleven applications fotf 
ten FM channels, it granted an application of National 
Broadcasting Company, Inc. (Commissioner Durr dissent¬ 
ing) notwithstanding that the applicant proposed a com¬ 
plete duplication of its WMAQ program schedule which 
showed that commercial programs would occupy 86.8% of 
the station’s total time and 93.8% of the time between 6:00 
PAL and 11:00 P.M. 


* —RR—references herein arc to Pike and Fischer Radio Regulation. 
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In the New York FM cases, 4 R. R. 205, there were five 
FM channels and 17 competing applicants. Several of the 
unsuccessful applicants had proposed limitations of 50-60% 
on commercial programs. One of the successful applicants 
was WMCA, Inc. As to it, the Commission found: 

“18. The FM station would begin operation on an 18- 
liour daily schedule. WMCA now operates 24 hours 
daily, with 67% thereof commercially sponsored. In 
1945, while on an 18-hour daily schedule, it was 77% 
commercial. * * * Mr. Straus would commit neither 
himself nor his station to a maximum commercial time 
to which his radio operations would be limited. He 
testified, however, that WMCA has not, and neither it 
nor the proposed FM station will ever refuse time to 
a worthy sustaining public service program because of 
commercial commitments. ’’ 

The position taken by Mr. Straus in the New York hear¬ 
ing is identical with the position taken by appellants in 
the Brockton hearing; the decisions are diametrically op¬ 
posed. Even if the Commission had adopted a valid regu¬ 
lation, such unfair and inequitable application of it consti¬ 
tutes a denial of due process to appellant. 

C. Local Residence. 

The considerations which have lead the Commission to 
prefer local residents to non-residents in comparative pro¬ 
ceedings are summarized at 2 R. R. C-291-301. It has as¬ 
sumed that one living in the community has a better knowl¬ 
edge of local civic affairs, acquaintance with community 
activities and understanding of local needs and desires. 

All the stockholders of Bay State Beacon, Inc., except 
Frederick M. Ford who will own 8% of the corporation’s 
stock, have been residents of Brockton for many years 
(App. pp. 106, 107).* Mr. Ford lives in Newton, a suburb 
of Boston (App. p. 107). 

* On September 25, 1947, Clarence A. McLaughlin, acquired the 40 shares 
of appellant’s stock theretofore held by Ebon G. Townes. Clarence A. Mc¬ 
Laughlin’s total holdings are thus 94 shares or 37.6% of the corporation’s 
outstanding stock. This transaction was reported to the Commission in a 
* ‘ Petition for Leave to Amend to reopen Record ’ ’ filed Oct. 1, 1947. Though 
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None of the stockholders of Cur-Nan Company has ever 
lived in Brockton ‘‘or has any substantial connections o]r 
interests there” (App. p. 75). Only one of the three in¬ 
tends to live in Brockton even after the application is 
granted. 

The doctrine of “local ownership” clearly could not have 
led the Commission to prefer Cur-Nan Company over Bay 
State Beacon, Inc. If, because they live in the Boston met¬ 
ropolitan district, the stockholders of Cur-Nan Company 
“are not, therefore, strangers to the general mores and 
institutions of the population which Cur-Nan Company pro¬ 
poses to serve” (App. p. 118), they are still less well ac¬ 
quainted with Brockton than the stockholders of Bay State 
Beacon, Inc. 

D. Integration of Ownership and Management. 

The stock of Bay State Beacon, Inc., (250 shares of $100 
par value common voting stock) has been subscribed by 
persons of limited, though adequate, financial capacity, 
each of whom will participate in the company’s earnings 
to the extent, and only to the extent, that he has contributed 
to its capital. Three of the stockholders, Clarence A. Mc¬ 
Laughlin, Hugh W. McLaughlin and Frederick M. Ford, 
propose to devote their entire time to the station and tp 
have no other business interests, or obligations (App. pp|. 
106, 107). 

Matthew J. Noonan and Charles F. Curran, the two Cur- 
Nan stockholders who propose to run the Cur-Nan station, 
have each subscribed to one share of common stock at $1. 
All the corporation’s capital except $2 will be furnished by 
Joseph F. Curran, the father of Charles F. Curran, as to 
whom the Commission finds: 

“He has a net worth in excess of $1,000,000 and is 
principally engaged in looking after his own invest- 


the petition was denied and. the Commission has refused to take cognizance 
of this change in stock ownership in its subsequent decisions, Eben G. Townes 
is, in fact, no longer a stockholder of appellant. However, since both Clarence 
A. McLaughlin and Eben G. Townes have been life-long residents of Brockton, 
the transaction does not disturb the local ownership of the corporation. 
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ments. He has no connections in Brockton and has 
relied heavily upon Matthew J. Noonan, vice-president 
of the Cur-Nan Company in selecting Brockton as a 
place to establish a radio station. He expects to devote 
considerable time, without salary, to the proposed sta- 1 
tion, and to see to it that not more than 60% of pro¬ 
gram time is devoted to commercial programs. He has 
had no experience with radio and is not familiar with 
the details of the program plans for the proposed sta¬ 
tion. His interest in establishing a radio station is in 
part based upon his desire to furnish an opportunity 
in radio for his son, Charles F. Curran” (App. pp. 
109-110). 

Joseph F. Curran has subscribed to 500 shares of 4% 
cumulative non-voting preferred stock, having a par value 
of $100 per share, callable by the common stockholders at 
$110, and to 98 shares of common stock at $1 per share. 

In addition, Joseph F. Curran has agreed to purchase 
250 additional shares of preferred stock for $25,000 if more 
funds are needed. When the station is licensed, however, 
Joseph F. Curran intends to give 59 shares of the $1 com¬ 
mon stock to Charles F. Curran, his son, and 39 shares to 
Matthew J. Noonan. Thereupon, Joseph F. Curran will 
have no right to vote in the affairs of the corporation. His 
son, Charles F. Curran, will have voting control through i 
his ownership of 60% of the common stock. On these find¬ 
ings, the Commission reaches the conclusion “that Cur-Nan 1 
Company offers greater assurance than either of the other , 
applicants, that its avowed policies would be more fully 
effectuated” (App. p. 116). ; 

An analogous case was recently presented to the Com¬ 
mission in KHTN, Inc., 3 R. R. 1168. There a subscriber 
to one out of 750 shares of $100 preferred stock was to re¬ 
ceive the entire common voting stock issue of 750 $l-par , 
shares and was to be president, treasurer and director of 
the company. In a decision which described him as a “bare , 
majority stockholder in a corporation almost entirely sup¬ 
ported by absentee investment capital”, the Commission 
granted a competing application filed by a local resident. 
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It is apparent from the record in the Brockton case that 
Joseph F. Curran will in fact control Cur-Nan Company. 
He will put up all the money, he will own all the preferred 
stock and he will be president of the corporation. 

His dominance is apparent from the testimony of Mat¬ 
thew J. Noonan: 

“Q. What part do you expect Mr. Joseph Curran 
and Mr. Charles Curran to play in the actual day-to- 
day operation of the station? 

“A. (Mr. Noonan). Well, Mr. Joseph Curran won’t 
play any active day-to-day part. He will see that his 
original intent and policy is carried out. That was to 
run a proper station with plenty of time for public 
service and a maximum of 60 commercial (App. 
p. 49). 

“Q. Now, this statement of policy, Exhibit 12, as I 
understand it, was prepared by you. 

“A. By me; that is right. And approved by Mr. 
Curran, Senior and Junior. Because it more or less 
interpreted Mr. Curran’s wish. 

“Q. Did either of the other directors contribute to 
the drafting of it, or did they merely approve after 
you had presented it? 

“A. Mr. Curran’s original ideas of a generous 
amount of time for public service before I signed an 
agreement with him to try and get a station permit, 
are incorporated in that; and Mr. Charles Curran, 
being familiar w T ith it, more or less approved it. It 
really represents Mr. Curran’s wish in the matter 
(App. pp. 50-51).” 

But Joseph F. Curran will not participate directly in the 
day-to-day operation of the station and he will continue to 
live in Brookline. 

We submit that if integration of ownership and manage¬ 
ment are important to the community of Brockton in the 
operation of this radio station, this record requires that 
appellant’s application be preferred. 
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CONCLUSION. 

The Commission’s conclusions with respect to local own¬ 
ership and integration of ownership and management are 
not sustained by the record and are contrary to the record. 
The Commission’s Findings and Conclusions with respect 
to commercial and sustaining program ratios are beyond 
its authority and contrary to law. The decision should be 
reversed and the case remanded to the Commission with 
instructions to grant appellant the relief requested in its 
Exceptions appearing at pages 83-92 of the Appendix. 

Bay State Beacon, Inc., 

By Philip J. Hennessey, Jr., 
Segal, Smith & Hennessey, 
816 Connecticut Avenue, 
Washington 6, D. C., 

Its Attorneys. 


April 22,1948. 
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DISTRICT OF COLUMBIA 


No. 9766 

Bay State Beacon, Inc., appellant 

v. 

Federal Communications Commission, appellee 
Cur-Nan Company, intervenor 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF FACTS 

This is an appeal, taken on February 3,1948, from a Decision 
and Order of the Federal Communications Commission, dated 
January 14, 1948, denying an application of appellant, Bay 
State Beacon, Inc., for a construction permit for a new AM 
station in Brockton, Massachusetts, to operate on 1450 kilo¬ 
cycles with 250 watts power, unlimited time, and granting the 
mutually exclusive application of Cur-Nan Company, the inter- 
venor, for the same facilities. 

Brockton is a city in Plymouth County, Massachusetts, of 
some 62,000 population. It is approximately 20 miles south 
of Boston, and lies within the Boston metropolitan district, as 
do the communities of Brookline, Milton, Newton, Bridgewater, 
Scituate, and Quincy, among others. The only AM station in 
Brockton is Station WBET, operating on 990 kilocycles with 
250 watts power, daytime only; a license for WBET was granted 
to the Enterprise Publishing Company on June 24, 1946. 
(App. p. 106.) 1 

1 In this brief, references to the printed Joint Appendix appear as (App. 
—) and references to the original record filed with this Court appear a|s 
<R. —). 
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Before the end of 1945, six mutually exclusive applications, 
including appellant’s and intervenor’s, had been filed for the 
facilities involved in this case, three of which have since been 
dismissed and are no longer of any significance. The three 
remaining applications were designated for a consolidated 
hearing, which was held on March 5, 1946, and June 24 and 
25, 1946. All parties waived the filing of proposed findings. 
On March 24, 1947, the Commission adopted a Proposed De- i 
cision proposing to grant the application of Plymouth County 
Broadcasting Company and to deny the applications of Bay 
State Beacon, Inc., and Cur-Nan Company (App. pp. 63-76). 
Exceptions to this Proposed Decision were filed by Bay State 
Beacon, Inc., and Cur-Nan Company (App. pp. 77-96), andj 
oral argument thereon was held on May 29,1947 (R. pp. 1668- 
1714). On September 5,1947, the Commission adopted a Deci- > 
sion in this matter, granting the application of Cur-Nan Com-; 
pany and denying the two conflicting applications (R. pp. 1717- 
1726). On September 26, 1947, and September 29, 1947, re¬ 
spectively, petitions for rehearing were filed by Plymouth, 
County Broadcasting Company and Bay State Beacon. Inc. 
(R. pp. 1729-1746). Plymouth County Broadcasting Com-| 
pany in its petition for rehearing alleged, among other matters, 
that that Decision was made by four Commissioners, only three , 
of whom were present at the oral argument, and requested that i 
the Commission reschedule these applications for oral argu- j 
ment, set aside its Decision of September 5, 1947, and grant 
petitioner’s application (R. p. 1735). On October 6, 1947, 
Cur-Nan Company filed oppositions to each of the petitions 
for rehearing (R. pp. 1751-1756). On December 16, 1947, the 
Commission adopted an Order setting aside its Decision of Sep- ■ 
tember 5,1947, and ordering further oral argument, the parties 
to address such argument to the Proposed Decision of March 
24, 1947, the Findings of Fact and Conclusions of Law in the 
Decision of September 5, 1947, and the contentions raised in 
the petitions for rehearing (R. pp. 1760-1761). On December 
22, 1947, Cur-Nan Company filed a petition requesting that i 
the Commission vacate its Order of December 16, 1947, and 
reinstate its Decision of September 5, 1947 (App. pp. 97-103). 
On January 7, 1948, the Commission denied that petition (R. 
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pp. 1807-1808). Reargument was held on January 12, 1948 
(R. pp. 1809-1855). On January 14, 1948, the Commissioii 
issued its second Final Decision granting the application of 
Cur-Nan Company and denying the applications of appellant 
and Plymouth County Broadcasting Company, Inc. (App. pp. 
104-118). This appeal was taken on February 3, 1948. 

SUMMARY OF ARGUMENT 

I 

Appellant’s argument in this case is based upon the un¬ 
warranted assumption that the Commission based its decisior. 
upon a mere quantitative analysis of the amount of time to be 
devoted to commercial programs by the competing applicants. 
On this assumption, appellant contends that this is beyond 
any authority conferred upon the Commission and that it is 
censorship in violation of Section 326 of the Communications 
Act of 1934. But the Commission has not, as appellant ap ¬ 
pears to argue, passed on the competing applications of appel ¬ 
lant and intervenor on the basis of an isolated, abstract, 
theoretical point divorced from the relevant facts. For the 
Commission denied the application of Bay State Beacon, Inc., 
for a station license and granted the mutually exclusive appli ¬ 
cation of Cur-Nan Company because it found that the propose4 
program service of Cur-Nan Company would best serve the 
needs and interests of the area to be covered by the proposecji 
station. 

The record disclosed detailed study and planning undertaker i 
in the preparation of the Cur-Nan Company program plans, 
qualified personnel selected to carry out these plans, and a maxi ¬ 
mum limitation on commercial programs of 60 percent. Thus, 
Cur-Nan Company had determined the local needs of the area 
it proposed to serve, made plans for such service, and had re¬ 
served 40 percent of its program time during which programs 
of local interest designed to serve these needs could be prey 
sented. On the other hand, appellant had made no such study 
of the area, had not formulated plans for local service to the 
extent Cur-Nan Company had, nor had appellant reserved as 
much time during which programs designed to meet the needs 
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of the area could be presented. Appellant proposed a maxi¬ 
mum limitation of 80 percent on ordinary commercial pro¬ 
grams, the remaining portion of its time being divided between 
15 percent available for “institutional” sponsorship and 5i 
per cent for programs without sponsorship or sustaining pro -1 
grams. Cur-Nan Company was thus committed to reserving i 
at least twice as much, and possibly eight times as much sus-! 
taining time as appellant with which to achieve over-all 
balance of program subject matter and form, and to experiment 
with new types of programs. In the light of these undisputed i 
facts in the record, the Commission properly decided that the ■ 
public interest would best be served by granting the appli¬ 
cation of Cur-Nan Company. 

When the Commission must choose between competing 
applicants and determine which will better serve the public: 
interest in a particular area, it must necessarily consider the 
manner in which each proposes to operate and the general type 
of program service each proposes to render. The Commission’s 
duty and authority to do so is established beyond question 
by the provisions of the Act and their legislative history, by , 
consistent administrative practice of the Commission, and by 
Court decisions. 

Appellant argues that a percentage limitation upon the 
amount of time which a station may sell constitutes censor¬ 
ship. The Commission’s decision does not fix any percentage 
of time which must be devoted to sustaining programs. It 
merely holds, that, on a comparison of the proposed program 
plans of the applicants, the Commission found that the public 
interest in Brockton would be served to a greater extent by 
the applicant who had examined the needs of the community 
and reserved a greater percentage of time in which to serve 
those needs. The prohibition on censorship does not prohibit 
all Commission concern with the extent to which program 
proposals of applicants will serve the needs and interests of 
the community. 

11 

The Commission also based its conclusion in favor of the 
intervenor on the finding that the inteivenor was in a better 
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position than was appellant to carry out its proposed service 
plans due to the greater degree of integration of ownership and 
management in the operation proposed by Cur-Nan. The Com¬ 
mission’s action was based on the undisputed facts in the Rec¬ 
ord that the holders of 100 percent of the common voting 
stock of Cur-Nan Company would devote their entire time: to 
the operation of the station, whereas, in contrast, only three 
of the stockholders of appellant, owning slightly less than a 
controlling interest of appellant’s stock (49.6%), would devote 
full time'to their proposed station. While it is true that all 
but one of the stockholders of appellant are residents of Brock¬ 
ton and that one lives in Newton, a suburb of Boston, it is 
equally true that all of the stockholders of Cur-Nan Company 
are residents of the area and the controlling interest in the 
common voting stock will be held by a stockholder who -^ill 
move to Brockton. 

ARGUMENT 

I. The Commission’s decision that intervenor’s proposed pro¬ 
gram service, especially with respect to its plans for sus¬ 
taining local programs, would better serve the needs and 
interests of Brockton than appellant’s is supported by the 
record and is a proper application of the standard of the 
public interest laid down by the Communications Act of 1)34 

In this case, the Commission has granted an application for 
the operation of a local station at Brockton, Massachusetts, 
and has denied competing applications, including appellant’s, 
after giving these applications comparative consideration on 
the basis of the hearing record. Upon consideration of ihe 
record, the Commission was able to conclude that the inter¬ 
venor’s proposed program service would better serve the needs 
and interests of Brockton than appellant’s. The findings sh|ow 
that the Commission was especially impressed with the prep¬ 
arations which the intervenor had made for serving the -public 
interest needs of the community of Brockton, and in compjar- 
ing the relative merits of appellant’s and intervenor’s applica¬ 
tion, the Commission was able to conclude that appellant’s 
policies with respect to commercial and sustaining programs 
were better adapted to serving the public interest than were 
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the intervenoris. The Commission’s authority to consider pro¬ 
gram service plans of applicants in order to determine whether 
they will serve the public interest in their operation is well 
established by the legislative history of the Communications 
Act, consistent interpretation by the Commission, and a set¬ 
tled body of judicial precedents. It is equally well established 
that the affording of sustaining time for the presentation of 
public interest programs is an aspect of operation in the public 
interest. The facts in the record before this Court afford an 
ample basis for the application of these well-settled principles 
to reach the conclusion which the Commission arrived at. We 
turn now to those facts. 

j 

A. The Commission’s decision favored the applicant who was better pre¬ 
pared to render local service and whose policy allowed and provided for 

such service to a greater degree than did appellant’s 

Although appellant speaks at length of the single isolated fac- i 
tor of the relative percentages of sustaining and commercial • 
time proposed by the competing applicants it says nothing at 
all of the facts in the record which show how the program pro¬ 
posals of the various applicants were prepared, and the extent 
to which these proposals serve the needs and interests of the 
community. But the Commission’s findings and its conclu¬ 
sion, with respect to the program policies of the respective appli¬ 
cants, that “the proposals of Cur-Nan Company will better 
serve Brockton than will those of either Plymouth County 
Broadcasting Company or Bay State Beacon, Inc.” (App. p. i 
116) were made in the context of these facts, and not in vacuo as 
might be supposed from a reading of appellant’s brief alone. 

While it is true that at present all but one of the stockholders 
of Bay State Beacon, Inc., are residents of Brockton, when its 
application was prepared and its policy formulated, and at the 
time of the hearing, two. of the stockholders owning 46 percent 
of the stock of the corporation were not residents of Brockton i 
(App. pp. 16, 18, 19). Of the three original promoters of the 
application, two were these nonresidents (App. p. 18). One 
lived in Arlington, Virginia (App. p. 16), and did not plan to 
devote his time to the operation of the station except as an at- i 
torney for the corporation (App. p. .17). The other non- 
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resident gave his home as Topeka, Kansas (App. p. 18), did 
not plan to have any connection with the actual operation (App. 
*p. 18), and at the hearing stated that that was his first trip to 
Brockton (App. p. 19). With the exception of a meeting of the 
directors held to authorize the filing of the application, their 
meetings were held in the last three days prior to the hearing 
(App. p. 21). It appears from the record that the proposed 
program manager led in the preparation of the exhibits but he 
testified that he had not contacted such local organizations as 
Kiwanis, Rotary and others mentioned in appellant’s program 
exhibit (App. p. 33). Nor was any showing made that anyone 
on behalf of appellant made any particular study of the needs 
of the area and the possibilities for local service. Thus, it is 
apparent the three original promoters, including the two non¬ 
residents, must have in some unknown way determined what 
the needs of the community were in the line of local radio serv¬ 
ice, how they would serve those needs, and what would be the 
policy of the station. 

The hearing on the Bay State Beacon, Inc., application was 
held on March 5, 1946 (App. p. 14). When the hearings on 
the other applications in this matter were resumed on June 24, 
1946 (App. p. 38), testimony was presented on behalf of appel¬ 
lant to show that the stock of the two nonresidents above re¬ 
ferred to had been acquired by a resident of Brockton and a 
former stockholder, a resident of Newton, Massachusetts (App. 
pp. 42, 43. However, no change in policy was suggested, but 
rather it was stated that the policy testified to at the prior hear¬ 
ing would be “adhered to to the letter” (App. p. 43). Nor was 
any testimony offered that the original stockholders remaining 
or the new stockholders had, since the original formulation of I 
the program policy and exhibits and their presentation in the 
prior hearing, made any efforts to ascertain the needs and inter¬ 
ests of the community and enlist the cooperation of local groups. 

The Statement of Policy of Bay State Beacon, Inc., shows 
appellant contemplated three types of program materials: sus¬ 
taining service which included only religious programs and 
would amount to about 5 percent of the total broadcasting time; 
programs available for institutional advertising only, which 
would amount to approximately 15 percent of the time; and 
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programs available for standard commercial sponsorship which 
would be the balance of the station’s time, 80 percent (App. pp. 
35-37). The programs available for institutional advertising 
only are described as programs “produced by, or in collabora¬ 
tion with, local civic institutions and community schools, to¬ 
gether with certain other programs, having high educational, 
moral and cultural values” (App. p. 36L The advertiser would 
be limited on such programs to giving his name, his business 
address or telephone number, and the product or service he 
sells (App. p. 36). 

The Commission found no fault with such a type of program 
service, in itself, but rather with the fact that this policy of 
permitting these programs to be sponsored as well as the ordi¬ 
nary commercial programs, did not leave the applicant with 
the necessary degree of flexibility in his program schedule, and 
certainly not the degree proposed by Cur-Nan Company. It is 
evident that some types of programs cannot be sponsored with 
propriety no matter how limited the advertising is. Appellant 
agreed with this and stated that such programs would be carried 
wholly on a sustaining basis (App. p. 25). Yet the testimony 
of Clarence A. McLaughlin, Jr., president of Bay State Beacon, 
Inc., show’s that all of the station’s programs, with the exception 
of religious programs, will be available for one type or another 
of sponsorship (App. p. 27). Even though the appellant pro¬ 
posed to reserve only 5 percent of its time for sustaining pro¬ 
grams and these would all be religious, appellant claimed that 
public service programs would be carried as sustaining programs 
when they could not properly be sponsored. Considering the 
fact that all of the station’s time other than that devoted to 
religious broadcasts is available for sponsorship of one kind or 
another, the difficulty in scheduling public service sustaining 
programs is at once apparent. This is reflected throughout the 
testimony as to this policy (App. pp. 24-35). Thus, Frederick 
M. Ford, the program manager, testified (App. p. 35): 

Q. Let us go back again. We are going to have eighty 
per cent commercial, we are going to have fifteen per cent 
limited sponsorship, and we are going to have five per 
cent free. You said that five per cent takes up five 
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hours of religious programs. Who else and where do 
these other free programs come in?—A. (Mr. Ford) I 
beg your pardon. I see what you mean now. The free 
programs, as you call them—we would prefer to call 
them sustaining—will be moved into commercial time, 
or that is time which is now allotted as commercial time. 
I might best illustrate that by example, I think. 

If one of these controversial issues might arise, and we 
are suddenly faced with a request to put the show on the 
air, the show will be put on the air, if it is so directed 
by the manager, and commercial time will be affected by 
the putting on of that show. 

Q. You are trying to tell the Commission if the sta¬ 
tion has already sold eighty per cent of commercial 
time, you are going to come to the manager and say, 
“Take that off. I have a free program to go on,” with 
any hope of success?—A. (Mr. Ford) Yes; that is what 
I would tell the Commissioner. 

Testimony was also offered on behalf of appellant that if 
particular programs of public interest designated as appro¬ 
priate for institutional sponsorship could not be sold on such 
a basis, they would be carried as sustaining programs (App., 
pp. 28-29). It is, however, evident that the shortcomings of 
appellant’s proposal for the treatment of public-service pro¬ 
grams on sustaining time are not cured by its statement that 
if institutional sponsorship cannot be secured for certain types 
of programs, they will be carried as sustaining programs. For 
only after the effort to secure sponsorship has failed, will that 
which was intended for institutional sponsorship be belatedly 
offered as sustaining programs. Under these circumstances, it 
may reasonably be expected that the management will be 
anxious to secure sponsorship for the particular types of public- 
service programs regarded as appropriate for institutional spon¬ 
sorship, and will be reluctant to reach a conclusion that the 
effort to do so has failed and therefore the particular programs 
should be carried in any event as sustaining programs. Such 
an approach is apt to put public-service programs in an am¬ 
biguous status and set at cross purposes the initiative and 
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enterprise necessary for the most adequate promotion of public- 
service programs. 

In contrast, the preparation and the substance of the program , 
policy proposed by the intervenor showed a greater degree of 
responsiveness to the needs of the community. From June , 
1945, to the time of the hearing on the Cur-Nan application, 
June 24, 1946, Matthew J. Noonan, stockholder, vice president 
and secretary of Cur-Nan Company, and general manager of 
the proposed station, devoted his full time to preparing the 
application and making preliminary arrangements for establish¬ 
ing and operating the station. He contacted, either personally 
or by telephone, numerous local organizations, clubs, unions, , 
churches, and social agencies, to discuss their needs for radio 
and to find out what they would like in the form of public serv¬ 
ice programs (App. pp. 45-46). Clearly, the local needs of , 
the community were given full consideration in the formulation 
of the company’s program plans and policy. To insure that 
these plans could be carried out and local service rendered to 
the community, Cur-Nan adopted a policy that not over 60 
percent of all broadcast time should be sold commercially (App. , 
pp. 47,57). 

The judgment that the amount of time to be made available 
as sustaining time to enable a proper balance between com- , 
mercial, public service and other programs should be 40 percent, • 
rather than 33% percent, 50 percent or some other percentage, 
was the intervenor’s own judgment. It was riot dictated by 
any rule or requirement of the Commission. That judgment 
was made in the light of the intervenor’s own study of the 
needs of the community and in the light of the fact acknowl- j 
edged by appellant, that any kind of sponsorship is wholly , 
inappropriate for some types of programs. , 

Appellant appears to state in its brief that its application j 
has been unsuccessful because the appellant failed to conform 
to some preconceived view of the Commission, while inter¬ 
venor’s did. But such a position, wholly unaccompanied by 
any analysis and comparison of the relevant facts in the specific 1 
case before the Commission and the Court, completely ignores 
the nature of comparative consideration of two competing ap- , 
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plicants by the Commission and the role of a reviewing Court 
passing upon a decision of the Commission based upon such a 
comparative consideration. For appellant here seeks to have 
the Court review the Commission’s conclusion as to what appli¬ 
cation would best serve the public interest—a conclusion which 
must necessarily embody some policy or interpretation of the 
standard of the public interest—without reference to the facts 
on the basis of which the conclusion was reached. Whatever 
the preconceptions of the Commission as to what the statutory 
standard of the public interest includes as relevant factors, 2 
it must consider and decide on the basis of the facts bearing 
on the applications before it. And in passing on these facts It 
must apply a policy, reasonably applicable to the situation, 
based upon the Communications Act. A reviewing Court mu&t 
determine whether the findings are supported by substantial 
evidence in the record or are arbitrary and capricious (Conji- 
munications Act, Section 402 (c)), and must determine whether 
the conclusion reached is in conformity with the Communica¬ 
tions Act and other applicable law. 

In this case the Commission’s findings of fact on appellant 


and intervenor’s program service have not been challenged 
by appellant. Nor has it offered any argument to show thsit 
the Commission’s conclusions with respect to the program plains 
of appellant and intervenor are not reasonably related to these 
findings. Nor could it successfully do so in the light of the 
relevant facts set out above. Under these circumstances, ijt 
is not in a position to urge that the Commission drew its con¬ 
clusion out of the blue without consideration of the relevant 
facts in the record. And, as will be shown below, there is as 
little merit in any contention that the Commission erred as a 
matter of law in considering the presentation of public servicie 
programs, and the making of time available for such programs 
on a sustaining basis, as relevant considerations under the 
statutory standard of the public interest. 

3 It must be recognized that mature experience and expertness in a lawyeif, 
an administrator or a judge consists of bringing to a new case intelligent 
preconceptions based on past knowledge and experience, which are capable 
of being modified by the particular facts in the new case and the arguments 
on law and policy which are presented on the basis of those facts. 
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B. The Commission is clearly authorized to consider program service plans, 

including the affording of sustaining time for public service programs, ! 

in applying the standard of the public interest 

Appellant contends that the Commission’s decision is in 
excess of the authority conferred by the Communications Act 
because “the decision assumes the existence of * * * 
power over business practices” not conferred by that Act (App. 
Br. 6-7). This contention is made, without any consideration 
of the relevant facts in the record discussed in Part I A above, 
on the assumption that the Commission has decided this case 
on the asserted isolated factor of percentages of time which 
are sponsored and unsponsored, or sustaining. But the dis¬ 
cussion of the Commission’s findings and the record on which 
they are based demonstrate that the Commission did not decide 
the case in any such abstract fashion and that appellant is 
arguing a case which is not presented by the record before this 
Court. 

In comparing the program proposals of appellant and 
intervenor, the Commission was able to conclude that the 
intervenor’s proposal would better serve the Brocton 
area than would appellant’s. The Commission found that the 
intervenor’s plans for the allocation of time as between com¬ 
mercial and sustaining programs was more conducive to this 
result than appellant’s, because it would enable the achieve¬ 
ment of over-all balance of program subject-matter and form, 
and experimentation with new types of programs (App. p. 117). 

It is thus evident that the Commission was concerned with 
program service proposals and the extent to which they would 
result in the rendition of a service in the public interest to the 
community involved. And the fact that allocation of time for 
commercial programs is a business practice cannot detract from 
the Commission’s authority to consider program service pro¬ 
posals of applicants, including their plans for making time , 
available on a sustaining basis for public service programs. 
For it is beyond question that one of the most significant ele¬ 
ments making up the standard of the public interest is the rec¬ 
ognition of the needs and interests of the area in which an 
applicant proposes to operate a station. “An important ele¬ 
ment of public interest and convenience affecting the issue 
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of a license is the ability of the licensee to render the best prac¬ 
ticable service to the community reached by his broadcasts^” 
Federal Communications Commission v. Sanders Brothers 
Radio Station, 309 U. S. 470,475. And the Commission’s du 
and authority to consider whether the type of service prop* 
will meet these needs and interests is clearly supported by 
legislative history of the Communications Act, administrati 
practice, and court decisions, as will be shown below. 

Under the Communications Act of 1934, 47 U. S. C., Section 
151, et seq., as amended, as well as under its predecessor, the 
Radio Act of 1927,47 U. S. C., Section 81, et seq., 44 Stat. 1162, 
ownership and control over all channels of interstate and fo r¬ 
eign radio transmission is vested in the United States with 
licenses of fixed duration issued to persons or organizations 
for the use thereof (Communications Act of 1934, Sec. 301; 
Radio Act of 1927, Sec. 1). Under both Acts such licenses are 
to be issued", subject to the other limitations of the Acts, oniy 
“if public convenience, interest, and necessity will be served 
thereby.” 8 In addition, the Communications Act makes clear 
that renewals of licenses shall be “limited to and governed fc|y 
the same considerations and practice which affect the granting 
of original applications,” 4 and no license so granted may be 
transferred or assigned to any person “unless the Commission 
shall, after securing full information, decide that said transfer 
is in the public interest, and shall give its consent in writing.’ 5 
Furthermore, under both Acts the licensing Commission is 
authorized “as public convenience, interest or necessity re¬ 
quires” to classify radio stations and prescribe the nature of 
the service to be rendered by each class of licensed stations 
and each station within any class. 6 

The statutory standard of “the public interest” was first 
applied to federal radio regulation in the Radio Act of 1927. 
Previous to this time the Secretary of Commerce, to whom was 
delegated the authority to allocate radio licenses under the 

’Communications Act of 1934, Sec. 307 (a) ; Radio Act of 1927, Sec. 9. 

4 Sections 307 (d), 309 (a). 

* Section 310 (b). 

‘Communications Act, Sec. 303 (a) and (b) ; Radio Act of 1927. Section 
4 (a) and (b). 

* 
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Radio Act of 1912, 37 Stat. 302, was without power to refuse a 
license to any person meeting certain minimum technical qual¬ 
ifications. The result was a great overcrowding of the available 
channels for broadcast transmission which the licensing au¬ 
thority was powerless to prevent. 7 As a result, the legislative 
committee of the Fourth National Radio Conference held in 
Washington in November 1925 recommended that a license or 
a permit to engage in radio communication “shall be issued 
only to those who in the opinion of the Secretary of Commerce 
will render a benefit to the public; or are necessary in the pub¬ 
lic interest; or are contributing to the development of the art.” 8 
H. R. 5589, the bill which eventually became the Radio Act 
of 1927, substituted for this language of the legislative com¬ 
mittee of the radio conference the language “public interest, 
convenience and necessity” which was stated to be the stand¬ 
ard generally utilized in state public utility regulation. 0 

From the very beginning of its operation the Federal Radio 
Commission in its application of the statutory standard of the 
public interest, required all applicants for broadcast licenses and 
renewals of such licenses to submit detailed statements of their 
proposed program policies and based their decision whether to 
grant or deny the application in whole or in part on a determi- 

7 See testimony of Secretary of Commerce Hoover and of the Solicitor i 
of the Department of Commerce, Davis, at Hearings before the House Com¬ 
mittee on Merchant Marine and Fisheries on H. R. ."589 ( 69 Cong., 1st Sess.), 
pp. 9-10, 37. 

* (Quoted at page 84 of Hearings before the Senate Committee on Inter¬ 
state Commerce on S. 1 and S. 1754, 69 Cong., 1st Sess.) That the public i 

interest referred to above was in the interest of listener rather than the i 

licensee was made clear by the resolution of the conference committee on i 
operating regulations that “it is the view of this conference that public 
interest as represented by service to the listener shall be the basis for the 
broadcast privilege.” Hearings on S. 1 and S. 1754, supra, p. 72. 

" Hearings on H. R. 5589, supra, at page 25. A similar bill, S. 1754, con¬ 
tained language taken from the recommendations of the Fourth National 
Radio Conference allowing the grant of a license to any applicant “who 
will render a public benefit, is needed by the public interest or is contribut¬ 
ing or will contribute to the development of the art of radio.” In the course 
of the hearings on this bill, however, Mr. Stephen B. Davis, Solicitor of the 
Department of Commerce, suggested the adoption of the simpler language 
contained in the House Bill, H. R. 5589. Hearings on S. 1 and S. 1754, 
supra, pp. 104-105. 
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nation as to whether the proposed programming was or was 
not in the public interest. The consistent practice of the Fed¬ 
eral Radio Commission in considering the program plans anil 
records of applicants for broadcast licenses was made known to 
Congress throughout that Commission’s existence both througlji 
its Annual Reports to Congress 10 and in the course of various 
congressional hearings on aspects of the Commission’s duties.j 1 
Yet at the time of the enactment of the Communications Acl|, 
which took over Sections 9 and 29 of the Radio Act, unchanged 
as Sections 307 (a) and 326 of the present Act, no suggestion was 
made by any person either in the course of the hearings or iji 
any of the debates that the Commission did not or should not 
have the power to consider an applicant’s program policy, es¬ 
pecially with reference to the carrying of public service pro¬ 
grams in determining whether the grant of the license would 
serve the public interest. 


“In the Second Annual Report of the Federal Radio Commission (1928), 
the Commission announced the basic principles of its interpretation of th|e 
public interest clause of the Radio Act on the basis of which it would reach 
decisions in specific cases. In this report the Commission stated: 

“While it is true that broadcasting stations in this country are for the 
most part supported or partially supported by advertisers, broadcasting sta¬ 
tions are not given these great privileges by the United States Government 
for the primary benefit of advertisers. Such benefit as is derived by adver¬ 
tisers must be incidental and entirely secondary to the interest of the public' 
(pp. 169-170). 

***** 

“In conclusion, the Commission desires to point out that the test—‘public 
interes't. convenience, or necessity’—becomes a matter of a comparative 
and not an absolute standard when applied to broadcasting stations. Sintfe 
the number of channels is limited and the number of persons desiring io 
broadcast is far greater than can be accommodated, the Commission must 
determine from among the applicants before it which of them will, if licensed, 
best serve the public. In a measure, perhaps, all of them give more or less 
service. Those who give the least, however, must be sacrificed for those 
who give the most. The emphasis must be first and foremost on the interest, 
the convenience, and the necessity of the listening public, and not on the 
interest, convenience, or necessity of the individual broadcaster or the adver¬ 
tiser” (p. 169). ^ 

11 Hearings on Jurisdiction of the Radio Commission, before House Com¬ 
mittee on Merchant Marine and Fisheries, 70 Cong., 1st Sess., 1928, pp. 2E5, 
188: Hearings on Commission on Communications (S. 6) before Senate Com¬ 
mittee on Interstate Commerce. 71 Cong., 1st Sess. (1929-1930), pp. 77, 88-9f>, 
157, 230, 1615-1616. 
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Indeed, at the time of the enactment of the 1934 Act, Con- 
gress quite clearly held the view that the Commission had the 
power to consider program service and should consider the man¬ 
ner and extent to which public service programs were presented. 

In the course of the discussion of the Act, an amendment to the 
Senate Bill was sponsored by Senator Wagner and Senator Hat¬ 
field which would have required the Commission to allocate 
25 percent of all broadcasting facilities for the use of educa¬ 
tional, religious, agricultural, labor, cooperative and similar 
non-profit-making associations. There seemed to be no ques¬ 
tion about the fact that Congress intended that such public 
service programs should be presented to the public and that 
radio should not be used for commercial purposes only. The 
only question was as to how Congress could best insure that 
the public would receive such service. 12 Some of the Senators 

1J The following excerpts from the debate on this amendment will illus¬ 
trate this (7S Cong. Ree. pp. 8830-8845): , 

Senator Fess (78 Cong. Ree. 8830): 

"Mr. President. I do not like the kind of legislation that the amendment , 
carries, and yet at the same time it seems to me that it is quite essential that 
something of this sort should be done. 

"Ever since the radio has been an agency of communication there has been , 
complaint about the slight attention given to matters of an educational 
character, cultural, as well as religious. I very much dislike to write into 
the law any compulsion. It is rather antagonistic to my way of thinking 
of things'; and yet I believe everyone must be impressed with the pollution , 

of the air for commercial purposes until it is actually nauseating. The , 

practice is to turn off the radio about as‘quickly as one gets to it, because , 

so much of the matter broadcast is offensive. Whether or not the extent 
to which we are going here is justifiable is still a question in my mind.” , 

Senator Wagner (78 Cong. Ree. 8831): 

"I am one of those public officials who is tired of a few radio stations 
having a complete monopoly of the air, and using it purely for commercial , 
purposes.” 

Senator Hatfield (78 Cong. Rec. 8835): 

“I have no criticism to make of the personnel of the Radio Commission, , 
except that their refusal literally to carry out the law of the land warrants 
the Congress of the United States writing into legislation the desire of j 

Congress that educational institutions be given a specified portion of the 
radio facilities of our country.” 

Senator Copeland (78 Cong. Rec. 8837): 

“I would not wish to disturb the radio industry as it is now organized. 

But If there is such failure as has been indicated here, to make use of the 
educational and religious instruction which might be given through this 
agency, certainly it is time the Senate gave consideration to the subject. I , 
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felt that the Commission should have given more attention tb 
this matter, and that the allocation of the facilities should not be 
made by Congress but it should be left to the Commission tD 
see that this type of service was rendered. And this is what was 
done. 

The amendment was not adopted, and instead Congress ex¬ 
acted Section 307 (c) of the Act which directed the new Com¬ 
mission to investigate and report to Congress on the advisabil- 

cannot see why the amendment offered by my colleague the junior Senator 
from New York (Mr. Warmer) and the Senator from West Virginia (Mr. 
Hatfield) may not be appropriate for adoption by the Senate. I think it 
would be wise for us to adopt it. If there had been greater readiness on the 
part of the Radio Commission to deal with the problem it would not haye 
reached us.” 

Senator Dill, who was the sponsor in the Senate of both the 1927 and 
1934 Acts, spoke against the amendment (7S Cong. Rec. SS37): 

“Mr. Dux. Does not the Senator think a much more practical result might 
be obtained by working out some system of requiring stations to permit a 
certain part of their time to be used for these purposes and requiring tht t 
in the licenses of existing stations? 

“Mr. Copeland. No ; I do not think so. 

“Mr. Dill. That is the only way the religious and educational broad¬ 
casts can ever be gotten out to the people generally, because they are the 
only stations which can get those broadcasts out in that way.” 

Again opposing the amendment. Senator Dill argued (78 Cong. Rec. 8S43) : 

“It is the conviction on the part of those who have made a study of th; s 
subject that this question must be solved in some other way. I am not pre¬ 
pared to say what is the best method. I may say, however, that the owneifs 
of large radio stations now operating have suggested to me that it migljit 
be well to provide in the license grant that a certain percentage of the time 
of a radio station shall be allotted to religious, educational, or nonprofit 
users by their paying the actual cost of operation for the hours which thqy 
actually use such station.” 

In answer to a question from Senator Logan as to “who is going to de¬ 
termine how much of the total time allotted shall be allocated to labor, how 
much to education, and how much to religion,” Senator Dill stated (J8 
Cong. Rec. 8843): 

“We must go to the Commission to subdivide the time; so that the difficulty 
today is not in the law; the difficulty probably is in the failure of the present 
Commission to take steps that it ought to take to see to it that a larger use jte 
made of radio facilities for education and religious purposes." 

Senator White also opposed the amendment (78 Cong. Rec. 8845): 

“I object to the pending amendment for the considerations suggested by 
the Senator from Washington (Mr. Dill). I object also more strongly be¬ 
cause it seems to me it flies in the face of a sound principle. We must, as 
I said, do one of two things. We must here in the Congress make a complete 
allocation of the radio spectrum to services, or we must leave it entirely 
alone. I have long been a believer, and I believe now, that commercial ac- 
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ity of assigning a definite portion of the broadcast facilities fov 
the exclusive use of nonprofit radio programs or to persons iden¬ 
tified with particular nonprofit activities. Pursuant to the con¬ 
gressional directive, the Commission held extensive hearings 
and reported to Congress its conclusions that it was unneces¬ 
sary to allocate any such fixed percentages of radio frequencies. 
In “The Report of the Federal Communications Commission to 
Congress Pursuant to Section 307 (c) of the Communications 
Act of 1934,” p. 6, the Commission stated its belief that such 
nonprofit organizations could best be assured their fair share of 
radio broadcast time by giving them access to the facilities of 
existing stations which are already responsible under the law 
to render a public service, and pledged itself to insure that such 
nonprofit interests (educational, religious, labor, etc.) were 
given a fair share of time by existing (and, generally, com¬ 
mercial) stations. 

In administering the standard of the public interest, both 
the Federal Radio Commission and The Federal Communica¬ 
tions Commission have recognized that commercial operation 
by licensees may be consistent with that standard, but that 
the affording of sustaining time for public service programs 
is also a significant aspect of operation in the public interest 
as a means of discharging the licensee’s responsibility for ren¬ 
dering public service. This is reflected in the following state¬ 
ment in the Report to Congress by the Federal Radio Com¬ 
mission entitled “Commercial Radio Advertising” (S. Doc. No. 
137, 72nd Cong., 1st Sess.): 

A sustaining program is a program presented by the 
station without compensation and at its expense. Its 
purpose is twofold: (1) It serves as one method whereby 
the station can qualify under the public interest clause 
contained in its license and (2) it serves as a method 

tivities occupy too much of the time and use too many of the radio facilities 
of the country. 

« * * * * 

“Manifestly, we should either go ahead as a Congress and divide up the 
entire spectrum among persons and organizations for uses here in the United 
States or we should leave it alone in its entirety and place the responsibility 
of allocation where it already is—upon the Federal Radio Commission." 
[Italics supplied.] 
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by which the station seeks to enlarge and hold its au¬ 
dience and thereby increase the value of time available 
for commercial programs * * *. What is contained 
in sustaining programs depends almost entirely upon 
the extent to which radio facilities are used for purposes 
of commercial advertising. The revenue thus derived 
must pay the cost of maintenance and operation and 
supply the material for all sustaining programs, (p. 14f.) 

And it has also been recognized that sustaining programs play 
an important part in the achievement of over-all prograin 
balance and the development of new types of programs. 13 

Past cases decided by the Commission clearly reflect arid 
illustrate the application of the factors so plainly revealed in 
the legislative history of the Act. Especially notable illustra¬ 
tions are the cases of Hughes, 5 F. C. C. 120 (1938) and Egp- 


13 The testimony of Dr. Frank N. Stanton, then Director of Research for 
the Columbia Broadcasting System, at the hearings before the House Com¬ 
mittee on Interstate and Foreign Commerce on H. R. 5497 ( 77th Cong. 
2nd Sess.), illustrates this recognition. In his testimony Dr. Stanton stated: 

“One use Columbia makes of sustaining programs is to supplement com¬ 
mercial offerings in such ways as to achieve so far as possible a full and 
balanced network service. For example, if the commercial programs should 
be preponderantly musical, Columbia endeavors to restore program balance 
with drama or the like in its sustaining service. 

“There is another feature of sustaining service which differentiates! it 
from commercial programs. While the C. B. S. sustaining service recognizes 
the broad popular tastes, it also gives attention to smaller groups. It is 
known that the New York Philharmonic Symphony Orchestra, the Columbia 
Workshop, Invitation to Learning, Columbia Broadcasting Symphony, and 
many other ambitious or classical programs, never reach the largest audi¬ 
ences, but Columbia, nonetheless, puts them on year after year for minorities 
which are growing steadily. 

“Finally, it Is through the sustaining or noncommercial program service 
that Columbia has developed its greatest contributions to network rad|io 
broadcasting. On its own time and at its own expense, Columbia has 
pioneered in such experimental fields as that of original radio drania 
through the Columbia Workshop series. Further, it was the first 
originate news broadcasts involving on-the-spot reports from corresponded 
located all over the world. The Columbia School of the Air, now in its 
thirteenth year, is another example of the use to which Columbia puts its 
sustaining time by providing a balanced curriculum of broadcasts, 5 days 
a week throughout the school year, suitable for use in the classrooms. 
Columbia has also taken the leadership in the matter of new program 
content in adult education, music, and public debate.” (Hearings on H. 
5497, 77th Cong., 2nd Sess., May 7,1942, page 289.) 
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land, 6 F. C. C. 278 (1938). For in each of these cases no 
competing applications were involved, and the question there¬ 
fore was not whether the particular application would better 
serve the public interest than a competing one, but whether 
it was at all in the public interest to grant the application 
which stood alone. In Hughes the program proposal was 
described in the following terms (5 F. C. C. 121): 

Applicant planned to cooperate with local civic, reli¬ 
gious, educational and charitable organizations. The 
week’s tentative program submitted by the applicant 
includes a minimum of such broadcasts. No sustaining 
live talent programs involving expenditure of money 
were to be offered by the applicant, the advertiser being 
expected to pay for any and all local talent used. Ap¬ 
proximately 25 percent of the programs was to be sup¬ 
plied by recordings or electrical transcriptions. 

On this showing, the Commission denied the application on 
the ground, among others, that “Applicant’s showing as to ex¬ 
pected program service was inadequate and did not appear to 
be designed to meet the needs of the area proposed to be served.” 

The Eg eland case is similar in import. There, the Commis¬ 
sion in denying the application stated (p. 281): 

There was an effort on the part of the applicant to 
show that the majority of the programs coming into 
Fort Dodge were not designed to meet the needs of that 
particular community. No showing is made as to the 
actual programs which are received in Fort Dodge. 
Aside from commercial programs, the only definite pro¬ 
posal of the applicant with respect to program service 
was to meet a need for “religious and educational 
purposes.” 

From the evidence of record it may well be found that 
Fort Dodge is in need of a broadcast station to serve its 
local interests. However, the mere establishing of a 
prima facie case of need for broadcast service does not 
necessarily impel a grant of a particular application 
unless such applicant proposes a program service which 
will fill that need. The proposal with respect to pro- 


I 


21 

gram service offered by the applicant was embodied in 
his stated intention to allot two hours daily to religious 
and educational programs and the balance to commer cial 
programs. This would result in an unusually high per¬ 
centage of commercial programs. 

In WDZ Broadcasting Company, 6 F. C. C. 543 (193S), the 
Commission considered the carrying of public-service programs 
an important factor in granting an existing licensee an increase 
of power, noting the applicant had “extended its facilities to 
several civic, religious, social, political, and educational organi¬ 
zations throughout the area which it serves.” See also Wiison 
et al., 9 F. C. C. 56 (1941), where the Commission preferred an 
applicant who “would have more time to devote to programs 
of local interest than would the station proposed by Herbert L. 
Wilson” (the unsuccessful applicant). 

On review of decisions of this Commission and its predeces¬ 
sor, this Court has given recognition and approval to the c on¬ 
sideration of the carrying of public-service programs on a sus¬ 
taining basis as an aspect of operation in the public interest. 
Great Lakes Broadcasting Co. v. Federal Radio Commission, 

Co. 
104 
for 


59 App. D. C. 197,37 F. (2d) 993; Courier Post Publishing 
v. Federal Communications Commission, 70 App. D. C. 80, 
F. (2d) 213. 14 The Great Lakes case is of especial interest,! 


14 For cases upholding generally the authority of the Radio and Comn uni¬ 
cations Commissions to base decisions on applications in whole or in part 
on consideration of program service see: Technical Radio Laboratory v. 
Federal Radio Commission, 59 App. D. C. 125, 30 F. (2d) 111: Brahy v. Fed¬ 
eral Radio Commission, 61 App. D. C. 204, 59 F. (2d) S79; Riker (Station 
KFQU) v. Federal Radio Commission, 60 App. D. C. 37.3, 55, F. (2d) 535; 
Woodman of the World Life Ins. Ass'n (WOW) v. Federal Radio Conimis- 
sion, 61 App. D. C. 54,57 F. (2d) 420; Radio Investment Co. v. Federal Radio 
Commission, 61 App. D. C. 296, 62 F. (2d) 381: KFKB Broadcasting A sso¬ 
ciation v. Federal Radio Commission, 60 App. D. C. 79,47 F. (2d) 670; Trinity 
Methodist Church, South v. Federal Radio Commission, 61 App. D. C. 1311, 
62 F. (2d) 850, certiorari denied, 288 U. S. 599. 

In affirming the validity of the Commission’s Chain Broadcasting Regu¬ 
lations, which are in part designed to insure freedom to independent affiliates 
of networks to meet the local needs and interests of the communities which 
they serve, the Supreme Court upheld the authority of the Commission to 
consider program service proposals of applicants. National Broadcasting 
Company v. United States, 319 U. S. 190. In that case, the Court stated 
(319 U. S. at 216): 
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in that case, this Court was exercising administrative authority 
to make its own findings and itself revise the decision of the 
Commission under the original Section 16 of the Radio Act of 
1927, 44 Stat. 1169, prior to the amendment of 1930, 46 Stat. 
844. Thus, in construing and applying the statutory standard 1 
of the public interest as an exercise of administrative powers, 
this Court considered the program service proposals of appli- ' 
cants and placed great emphasis on the carrying of public-serv¬ 
ice programs. 

; i 

Similarly, in the Courier-Post case, arising under the Communi¬ 
cations Act of 1934, this Court, in exercising judicial powers of 
review, found that the Commission’s finding that there was no 
public need for a local broadcast station was not supported by 
the evidence, which established that there was a local need for 
a local station “to serve in the manner set out.” In setting out 
the program proposal of the applicant, the Court observed 
(70 App. D. C. 82,104 F. (2d) 215): 

Appellant’s application was not concerned with exist- , 
ing clear channel, high-power regional, or regional pro- , 
grams, or the clarity of reception, but upon a local need , 
for a local station. It proposed to give portions of its 

“The touchstone provided by Congress was the ‘public interest, conven¬ 
ience. or necessity,* a criterion which ‘is as concrete as the complicated 
factors for judgment in such a field of delegated authority permit.’ * * * 
The Commission’s licensing function cannot be discharged, therefore, 
merely by finding that there are no technological objections to the granting 
of a license. If the criterion of ‘public interest* were limited to such matters, 
how could the Commission choose between two applicants for the same i 
facilities, each of whom is financially and technically qualified to operate 
a station? Since the very inception of federal regulation by radio, com¬ 
parative considerations as to the services to be rendered have governed the 
application of the standard of ‘public interest, convenience, or necessity.’ ” I 

Mr. Justice Murphy dissented from the opinion of the Court in the Xet- 
i worlds case solely on the ground that the Commission did not have authority 
to promulgate the regulations involved. In his dissenting opinion, he spe¬ 
cifically stated (319 U. S. at 232): 

“If this were a case in which a station license had been withheld from an 
individual applicant or licensee because of special relations or commitments 
that would seriously compromise or limit his ability to provide adequate 
service to the listening public, I should be less inclined to make any objection. 
As an incident of its authority to determine the eligibility of an individual 
applicant in an isolated case, the Commission might possibly consider such 
factors.” 
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time, without charge, to the various local civic, educaj 
tional, athletic, farming, fraternal, religious, and char 
itable organizations. 

In the light of this legislative history, and consistent course 
of administrative interpretation and judicial decision, it is diffi¬ 
cult to understand appellant’s claim that there is something 
novel or arbitrary in the Commission’s consideration of the 
extent to which the applicant’s plans make provisions for public 
service programs including the affording of time on a sustain¬ 
ing basis and the effect of these plans on over-all program bal¬ 
ance and the fulfillment of the needs and interests of the com¬ 
munity. It is equally difficult to understand what significance 
appellant finds in the Commission’s Report of March 7, 194d 
on “Public Service Responsibility of Broadcast Licensees” re¬ 
ferred to by appellant as the “Blue Book,” other than as a repoiit 
of the Commission which restates well-established policy and 
says nothing which has not already been established by thp' 
legislative history, administrative interpretation, and judicial 
decisions set out above. 

This Report discusses four major factors involved in th|e 
application of the standard of the public interest, namely, th^ 
carrying of sustaining programs, the carrying of local live pro¬ 
grams, the carrying of programs devoted to public discussioii, 
and the elimination of commercial advertising excesses. The 
Report recognizes these factors as aspects of operation in thte 
public interest, but nowhere does it purport to dictate th^ 
particular percentage of time that must be devoted to any one 
type of program or the manner in which programs must be 
presented. Indeed, consistent with its past policy, and the 
policy which the legislative history shows Congress has ap¬ 
proved and left unchanged, the Commission by its report merely 
emphasized the factors it considers in determining “public in¬ 
terest” in individual cases and reaffirmed its policy of consider¬ 
ing these factors on a case-to-case basis. Thus, the Report 
explicitly states with respect to the carrying of sustaining pro¬ 
grams (p. 15): 

The Commission has never set forth and does not now 
propose to set forth the particular types of program 
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which, for one reason or another, must remain free from 
commercial sponsorship. It does, however, recognize 
along with the stations and networks themselves that 
there are such programs. Self-regulation consonant 
with public sentiment, and a responsible concern for the 
public interest, can best insure a suitable interpretation 
of the basic principle which the industry itself has al¬ 
ways recognized, that some programs are by their nature 
unsuitable for commercial sponsorship. Public interest 
requires that sustaining time be kept available for such 
broadcasts. 

It is clear enough that the Commission’s Report of March 
7,1946, is a restatement and reaffirmation of established policy, 
and is not intended to be a set of mathematically definite regu-. 
lations to be mechanically applied. On the contrary, the Re¬ 
port itself makes it clear that it is intended to leave ample 
opportunity for the exercise of judgment and discretion by 
applicants to devise program service plans to fit the particular 
needs and interests of their communities, and for the Commis¬ 
sion to apply the standard of the public interest on the basis of 
the particular proposals and the relevant facts. In its report, 
the Commission attempted to illuminate and illustrate “the 
spirit that giveth life” to. the concepts of licensee responsibility 
and initiative and rendition of service in the public interest. 
Appellant would reduce this discussion of policy to the “letter 
that killeth” by a sodden and literal extraction of mathematical 
regulations. But not every discussion of policy can be readily 
reduced to pat headnote rules. The Commission has in its 
Report restated established policy and it has quite properly 
left the precise application of the relevant policy considerations 
to individual cases. This Court has had occasion to point out 
in the Courier Post case, supra, when the appellant argued the 
Commission had erred in refusing to apply the same standards 
adopted in similar cases (70 App. D. C. at 85, 104 F. (2d) at 
218): “We cannot subscribe to appellant’s theory that these 
cases are such as will control the action of the Commission. It 
is very difficult to find cases that square on the facts. In ad¬ 
ministering the law, the Commission must consider each case 
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upon its individual grounds. The permit should be granted if 
it meets the statutory criterion of public convenience, interest 
or necessity, if not, it should be denied.” 


C. The Commission's decision does not involve the exercise of powers 
of censorship nor does it constitute an interference with the right of 
free speech by means of radio communications 

Since, as has been shown above, the Commission passed onl 
appellant and intervenors’ applications on the basis of the facts 
in the record and the consideration of factors long established as ' 
relevant aspects of the standard of the public interest, no sub¬ 
stantial question of censorship is presented in this case. Leav¬ 
ing aside the question whether the prescribing of fixed 
percentages of time for commercial and sustaining service by 
Congressional or Commission action would in any event raise 
any issue of abridgement of rights of freedom of speech 
guaranteed by the First Amendment, it is in any event cleat 
that in this case the Commission has taken no such action. 
The Commission, in applying the statutory standard of the 
public interest to the facts before it, found more merit in the 
intervenor’s program proposals. On appellant’s theory every 
Commission action in denying an application on grounds re¬ 
lating to the applicant’s program service proposal is censorship 
of the unsuccessful applicant. But the prohibition on cen¬ 
sorship by the Commission in Section 326 of the Communi ¬ 
cations Act was not intended to forbid all Commission 
concern with the responsibility for a station’s programming ot 
with a station’s obligation to broadcast programs in the interest 
of the particular listening audience. This has been clearly held 
by the Supreme Court in the case of National Broadcasting 
Company v. United States, 319 U. S. 190. In that case the 
Court stated (319 U. S. at p. 226): 


The question here is simply whether the Commission, 
by announcing that it will refuse licenses to persons 
who engage in specified network practices (a basis for 
choice which we hold is comprehended within the 
statutory criterion of “public interest”), is thereby 
denying such persons the constitutional right of free 
speech. The right of free speech does not include, 
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, however, the right to use the facilities of radio without 
a license. The licensing system established by Congress 
in the Communications Act of 1934 was a proper exer¬ 
cise of its power over commerce. The standard it pro¬ 
vided for the licensing of stations was .the “public 
interest, convenience, or necessity.” Denial of a station 
license on that ground, if valid under the Act, is not a 
denial of free speech. 

II. The Commission properly preferred intervenor’s applica- 1 
tion to appellant’s since it appeared that the integration of \ 
ownership and management proposed by intervenor would 
permit the execution of its stated policies and the fulfill¬ 
ment of its duty to operate in the public interest more i 
readily than would that proposed by appellant 

A second ground for the Commission’s final determination in 
favor of intervenor was that the operation proposed by Cur- 
Nan Company would have a much greater degree of integration 
of the controlling interests and day to day operation than would 
the operation proposed by Bay State Beacon, Inc. Only three 
of the stockholders of Bay State Beacon, Inc., owning less than 
a controlling interest of appellant’s stock (49.6%), would de¬ 
vote full time to their proposed station (App. pp. 106-107). 
The other two stockholders owning the controlling interest 
are practicing attorneys in Brockton and would continue with 
their private business devoting only such time to the operation 
of the station as required of them in their capacity as directors, 
and for one of them, as an officer (App. pp. 20,42). • i 

On the other hand, Matthew J. Noonan, vice president and 
secretary of the Cur-Nan Company, who will hold 40 percent 
of the common voting stock and will be general manager of the 
station, will devote full time to its operation (App. p. 47). 
Charles F. Curran, who will hold 60 percent of the common 
voting stock, will likewise devote full time to the station (App. 
p. 56). Joseph F. Curra^, president of the company, who has 
subscribed to 500 shares of preferred stock, will likewise devote 
practically all of his time to the business (App. p. 55). The 
preferred stock in nonvoting stock, limited to a 4 percent divi- 
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dend, and can be retired by the holders of the common stock 
upon payment of a premium of $10.00 per share (App. p. 45). 
It is clear that the Commission’s conclusion on this point is 
fully supported by the evidence in the record. 

The integration of ownership and management proposed in 
the day-to-day operation of a station is important in that it 
indicates to what extent the proposed policies can reasonably 
be expected to be executed. Here, the Commission found that 
Cur-Nan Company had made a complete study of the needs 
of Brockton for radio service; the persons who formulated the 
policies are the present stockholders; and these stockholders 
will devote their full time to the operation of the station. Local 
residence of stockholders is important for the similar reason 
that such residents can reasonably be expected to know the 
needs of the community. But when local residents have not 
themselves taken a leading part in formulating the policies and 
plans of proposal operation, and when they will not devote 
their time to the operation of the station, the mere fact that 
the stock is held by local residents ceases to be of substantial 
importance. Thus, in this case, the Commission’s decision 
favored the applicant who had made a detailed study of the 
needs of the area and proposed to serve those needs by the 
operation of a station in which the owners would all participate 
fully. In such a case, local residence fails to be a determining 
factor, other considerations adequately assuring that the opera¬ 
tion of the station will be in full recognition of local needs and 
interests. 

While it is true that all of the stockholders of Bay State Bea¬ 
con, Inc., with the exception of one, live in Brockton and that 
one lives in Newton, a suburb of Boston, the stockholders of 
Cur-Nan Company similarly live in the immediate area and 
are familiar with that area. Joseph F. Curran, the president 
of Cur-Nan Company, who has subscribed to 500 of its 750 
shares of nonvoting preferred stock lives in Brookline, Massa¬ 
chusetts, approximately 16 miles north of Brockton (App. 
p. 109). Charles F. Curran, Joseph F. Curran’s son, who will 
hold 60 percent of the common voting stock and be treasurer 
of the company, lives in Newton but will move to Brockton 
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(App. p. 56). Matthew J. Noonan, vice president and secre¬ 
tary of the company and general manager of the proposed sta¬ 
tion, who will hold 40 percent of the common voting stock, lives 
in Milton, Massachusetts, which is 12 miles north of the Brock¬ 
ton City Hall (App. p. 44), and he will devote full time in 
Brockton to the station (App. p. 47). James P. Higgins, the 
assistant manager and program director, but not a stockholder, 
lives in Quincy, Massachusetts, 13 miles from Brockton (App. 
p. 51), but will move to Brockton (App. p. 52). Robert C. 
Schimmel, the public service program consultant of Cur-Nan 
Company, but not a stockholder, also lives in Milton as does 
Matthew J. Noonan (App. p. 54). Thus, it is clear from the 
record that the holder of the controlling interest in the common 
voting stock will live in Brockton, the holder of the balance of 
that stock lives only 12 miles from the City Hall and will spend 
his entire business day in Brockton, and the holder of the pre¬ 
ferred stock lives in nearby Brookline. The Commission’s con¬ 
clusion that the stockholders are familiar with the area to be 
served is thus clearly supported by the record. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Federal Communications Commission, 

Harry M. Plotkin, 

Acting General Counsel, 

Max Goldman, 

Acting Assistant General Counsel, 

Mary Jane Morris, 

Counsel. 
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OPINION BELOW 


The decision of the Federal Communications Commis¬ 
sion granting the application of intervenor Cur-Nan Com¬ 
pany for a construction permit to erect a new radip 
broadcast station at Brockton, Massachusetts, and denying 
the rival application of appellant Bay State Beacon, Inc', 
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appears at pages 104 to 118 of the Joint Appendix (herein¬ 
after referred to as App.). 

STATEMENT 

Appellant’s Statement of the Proceedings Below does not 
include all the relevant facts and considerations. Inter- 
venor has therefore deemed it necessary to set forth the 
proceedings before the Commission as they actually oc¬ 
curred. , 

1. Filing of Applications. In September, 1945, appellant 
Bay State Beacon and intervenor Cur-Nan each filed a 
mutually exclusive application for a construction permit 
to erect a standard broadcast station at Brockton, Massa- ; 
chusetts, on the frequency 1450 kilocycles, 250 watts power, 
unlimited hours of operation (App. 9, 12). There were 
four other mutually exclusive applications filed for this 
same facility. On December 28, 1945, all the applications 
for this facility were designated for a consolidated hearing ■ 
(App. 9-14). During the course of the proceedings before 
the Commission, three of the six applicants obtained volun¬ 
tary dismissals of their applications (App. 64). A fourth | 
applicant, Plymouth County Broadcasting Company, par¬ 
ticipated in the proceedings through the final decision of 
the Commission (App. 104), but has not taken an appeal 
to this Court. 

2. Hearings. On March 5, 1946, and again on June 24 

and 25, 1946, extensive hearings were held at Brockton, 
Massachusetts (App. 125, 127, 128). Appellant had full 
opportunity to, and presumably did, present all available 
testimony in support of its application (App. 16-38, 40-43). 
The total record of the proceedings before the Commission, * 
including the transcript of the testimony taken at the hear¬ 
ing, covers almost 2,000 pages (App. 133). i 


3. Commission’s Proposed Decision. On March 27,19j47, 
the Commission released its proposed decision in which| it 
reached the tentative conclusion that Plymouth Couijity 
Broadcasting Company was to be chosen over both appel¬ 
lant Bay State Beacon and intervenor Cur-Nan (App. j33- 
76). The Commission preferred Plymouth County to Ap¬ 
pellant Bay State Beacon because of its superior program 
service; the Commission preferred Plymouth County jto 
intervenor Cur-Nan because its stockholders resided in 


Brockton (App. 74-75). Both appellant and intervenor 
filed exceptions to the proposed decision and requested ofal 
argument (App. 77-96), which was held May 29, 1^47 
(App. 105). | 

4. Commission’s First Final Decision. On September 5, 
1947, the Commission by a final decision released on Sep¬ 
tember 8, 1947, granted the application of intervenor Cur- 
Nan and denied the conflicting applications of appellant 
Bay State Beacon and Plymouth County. This first filial 
decision was unanimous. 1 The Commission made detailed 


findings of fact and conclusions. 2 It preferred intervener 
Cur-Nan to the other two applicants on the dual ground that 
the operation by Cur-Nan would have a much greater <^e- 

1 Four Commissioners participated in this unanimous decision. Cohi- 
missioner Wakefield, who had heard the oral argument on May 29, 1947, 
had not been reappointed at the expiration of his term on June 30, 1947, 
and, therefore, could not participate in the decision of September 5, 19v7. 
Commissioner Hyde, who had also heard the oral argument, was busy pre¬ 
paring for, or had actually departed for, California on Commission busi¬ 
ness by September 5, 1947. Commissioner Webster was busy with matters 
concerning the Atlantic City International Radio Conference and other 
Commission duties, and was not available for either oral argument or deci¬ 
sion (App. 100). 

2 The first final decision of September 5, 1947, is not printed in t ie 
Joint Appendix. As appellant states at page 5 of its brief, however, 
the first final decision was “identical ... in all material respects” 
with the second final decision which is set forth in full at pages 104-1 !.S 
of the Joint Appendix. Record references to both final decisions are, 
therefore, to the second final decision. 

2 i 
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gree of integration of the controlling interests and day-to- 
day operation than would the rival applicants and that the 
program policies of Cur-Nan would better serve Brockton 
than vrould either of the other companies (App. 116-118). 

Concerning the conclusion on integration, the Commis¬ 
sion found that Matthew J. Noonan, vice-president and 
general manager of the Cur-Nan Company, will own 40% 
of the common voting stock, and Charles F. Curran, treas¬ 
urer of the Cur-Nan Company, will own 60% of the common 
voting stock (App. 110-111). The Commission further 
found that both Noonan and Curran will devote their full 
time to the operation of the proposed station and concluded 
that this complete integration of ownership and operation 
was to be preferred to the application of appellant Bay 
State Beacon, since “only three of the stockholders of Bay 
State Beacon, Inc., owning slightly less than a controlling 
interest of the applicant’s stock (49.6% ), would devote full 
time to their proposed station” (App. 116). 

Concerning the conclusion on program policies, the Com¬ 
mission concluded that the proposals of intervenor Cur-Nan 
will better serve the Brockton listening area than will those 
of appellant Bay State Beacon (App. 117-118). The Com¬ 
mission found that general manager Noonan “has con¬ 
tacted, either personally or by telephone, numerous local 
organizations, clubs, unions, churches and social agencies, 
to discuss their needs for radio and to find out what they 
would like in the form of public service programs” (App. 
110). The Commission further found that Cur-Nan “has 
scheduled approximately 53% of its total broadcast time 
for commercial programs and has committed itself to a 
maximum commercial time limitation of 60%. . . . Farm 
and market report programs will be broadcast weekdays 
in the early morning and at noon. All religious groups 
will be given free time; fraternal, business, labor, agricul¬ 
tural, veterans’, women’s, boys’, and girls’ organizations 
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will also be offered sustaining time. Educational programs 
will include programs produced by the police, fire, and 
other governmental departments, medical and dental infor¬ 
mation programs, and programs dealing with the problems 
of housewives and parents. Several programs have been 
designed for children. ...” (App. 111-112). To carry 
out this proposed program service, the Commission fo[und 
that Cur-Nan “has secured the services of a program 
director and a public service program consultant whom we 
judge to be well qualified” (App. 117). 

In contrast to the proposed program service of inter- 
venor Cur-Nan, the Commission found that appellant JBay 
State Beacon’s proposal provided that only 4.7% of the 
total program time would be set aside as completely un¬ 
available for commercial sponsorship, and all of this l}ime 
was to be devoted to religious programs (App. 108). An 
additional 15% of the time would be allotted to public serv¬ 
ice programs available for institutional sponsorship at half 
commercial rates; the remainder of the broadcast time, 
80.3%, would be allotted to commercial programs at full 
commercial rates (App. 108). There was no finding or evi¬ 
dence in the record that appellant Bay State Beacon had 
made the contacts or done the groundwork which inter- 
venor Cur-Nan had done or that appellant had secured the 
services of personnel qualified to carry out its program pro¬ 
posals as were Cur-Nan’s program director and public serv¬ 
ice program consultant. 

Finally, the Commission found that “ . . . the stock¬ 
holders of Cur-Nan Company reside within the same me tro¬ 
politan district (Boston) in which Brockton is located and 
are not, therefore, strangers to the general mores and insti¬ 
tutions of the population which Cur-Nan Company proposes 
to serve. In addition, Charles F. Curran, who will own 
60% of the voting stock of the applicant, plans to move to 
Brockton if the application of Cur-Nan Company is granted 
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and Mr. Noonan, who will own the remaining 40% of the 
voting stock, will spend his full business day in Brockton. 
Accordingly, we conclude that the public interest would best 
be served by granting the application of Cur-Nan Company, 
which is legally, financially, and technically qualified to 
construct and operate the station proposed in its applica¬ 
tion” (App. 118). 

5. The Issuance of the Construction Permit. Pursuant 
to this first final decision of the Commission, a construction 
permit was promptly issued to intervenor Cur-Nan under 
date of September 5, 1947, assigning call letters WBKA 
(App. 101). The permit required that construction of the 
station be commenced by November 5, 1947, and be com¬ 
pleted by May 5, 1948 (App. 101). 

Pursuant to the decision of the Commission and the 
requirement in the construction permit, intervenor Cur- 
Nan immediately contracted with the General Electric Com¬ 
pany for $27,000 worth of equipment, and with the Truscon 
Steel Company for $6,200 worth of towers (App. 101). 
Cur-Nan obtained plans for the station from architect H. E. 
Davidson at a cost of $4,000 (App: 102). Cur-Nan further 
contracted for the actual construction of the station at a 
cost of approximately $40,000; the contractor immediately 
ordered a substantial amount of the materials to be used 
in the building (App. 102). In addition, the Cur-Nan Com¬ 
pany purchased land at a cost of $1,000, on which borings 
were made and which was completely cleared for construc¬ 
tion (App. 102). 

6. Commission’s Second Final Decision. After the Com¬ 
mission’s first final decision, petitions for rehearings were 
filed by both Plymouth County and appellant Bay State 
Beacon (App. 97). Neither petition for rehearing raised 
any new facts or considerations not previously available 
to the Commission (App. 97). Nevertheless, the Commis- 
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sion on December 16, 1947, set aside its first final decision 
of September 5 and ordered further briefs and oral argu¬ 
ment on the sole ground that the earlier decision had been 
made by four Commissioners, only three of whom were 
present at the oral argument (App. 105). 3 On January 6, 
1948, briefs were filed and on January 12, 1948, the re- 
argument was held (App. 105). On January 14, 1948, the 
final decision was released by the Commission again grant¬ 
ing the application of intervenor Cur-Nan, and again deny¬ 
ing the conflicting applications of appellant Bay State 
Beacon and Plymouth County (App. 104-118). In this 
second oral argument and second final decision, all sej^en 
Commissioners participated, and five of them held for jthe 
Cur-Nan Company. 4 The second final decision was identical 
in all material respects with the first and reaffirmed the 
Commission’s detailed findings of fact and conclusions tjhat 
intervenor Cur-Nan was to be preferred to appellant $ay 


3 Intervenor Cur-Nan took the position before the Commission thatj the 
order to set aside the first final decision was improper since the require¬ 
ments of Section 409(a) of the Communications Act for oral argument 
had, in fact, been met (App. 97-103). Cur-Nan contended that where 
as many Commissioners heard the oral argument and as many participated 
in the final decision as could reasonably be expected to do so in vievt of 
their other duties, illness, etc., there was no failure to grant oral argument 
simply because only four of the seven Commissioners had participated in 
the final decision, and one of these had read the record instead of hearing 
the oral argument. At any rate, the Commission rejected this conten¬ 
tion, reheard the entire case, and arrived at the same result as it had 
reached the first time (App. 104-118). 

4 It should be noted that seven Commissioners voted for Cur-Nan over 
the period of the two final decisions. Chairman Denny and Commis¬ 
sioner Jett, who participated in the September 5th unanimous decision 
for Cur-Nan were no longer members of the Commission when the second 
final decision came down on January 14, 1947. 

It should also be noted that in three attempts before the Commissi 
appellant Bay State Beacon has never once been successful or close toj 
As the facts just related show, Plymouth County was preferred in 
proposed decision issued prior to briefs and oral argument and in 
venor Cur-Nan was preferred in both the first and second final deci¬ 
sions. 
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State Beacon, both because of the greater integration of 
ownership and operation and because of its superior pro¬ 
gram service (App. 104-118). 

QUESTIONS PRESENTED 

As will be demonstrated hereinafter, the issue which ap¬ 
pellant seeks to present to this Court—i.e., whether the 
Commission may base its decision upon a quantitative 
analysis of the amount of time to be devoted to commercial 
programs by each of competing applicants otherwise quali¬ 
fied (appellant’s brief, p. 5)—is not before the Court. 

The question which is in fact presented by this appeal is 
whether appellant has sustained the burden of upsetting 
both of the conclusions upon which the Commission’s de¬ 
cision rests, namely: 

(a) That the operation proposed by intervenor Cur-Nan 
will have a greater degree of integration of the controlling 
interests and day-to-day operation than will the station 
proposed by appellant Bay State Beacon. 

(b) That the program proposal of intervenor Cur-Nan 
will better serve the Brockton area than will that of appel¬ 
lant Bay State Beacon. 

SUMMARY OF ARGUMENT 

I 

Courts do not substitute their own views for the discretion 
which Congress has delegated to administrative agencies, 
and this is particularly true in cases where the administra¬ 
tive agency has made a thorough examination of the prob¬ 
lem. Here the proceeding has been going on for almost 
three years. There have been extensive hearings, two op¬ 
portunities for briefs and oral argument before the Com¬ 
mission and three decisions issued by the Commission. 
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The Commission’s role of choosing between competing ap 
plicants was carefully executed and a reversal of its actioiji 
at this late stage of the proceedings would multiply th^ 
all-too-great uncertainties of persons dealing with and re¬ 
lying upon administrative action. 

II 

The Commission rested its decision upon two entirely 
separate and independent grounds. The first was that the 
operation by intervenor Cur-Nan would have a much greater 
degree of integration of the controlling interests and day- 
to-day operation than vrould that of appellant Bay Stats 
Beacon. The second was that the program policies of 
Cur-Nan would better serve Brockton than would Bay State 
Beacon’s proposed program service. Clearly the decision 
of the Commission must be affirmed by this Court if eithepr 
of these two grounds is supported by the record. In fac 
both grounds are fully supported by the record. 


All of Cur-Nan’s common voting stock will be owned b^ 
Matthew J. Noonan, full-time general manager of the pro¬ 
posed station, and Charles F. Curran, the full-time treas¬ 
urer and business manager. The Commission properl^ 
preferred this 100% integration of ownership and operatioO 
to that of appellant Bay State Beacon, less than one-half 
of whose stock is held by persons who would actually op¬ 
erate the station. Appellant suggests weakly that Cur-Nan 
fails to show effective integration of ownership and opera¬ 
tion because Joseph F. Curran, who provided the capital 
for the company, retains all the preferred stock. But the 
preferred stock is non-voting and callable and affects the 
control of the company no more than would a promissory 
note or other evidence of indebtedness. Control is in the 
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two full-time operators of the station and this is the deter¬ 
mining factor. 

B 

The Commission preferred intervenor Cur-Nan’s pro¬ 
posed program service for several reasons. In the first 
place Cur-Nan had worked out a complete public service 
program schedule with a maximum commercial time limita¬ 
tion of 60%. The Commission compared this service favor¬ 
ably to appellant Bay State Beacon’s proposal of 80.3% 
commercial programs at regular rates, 15% public service 
programs available for institutional sponsorship at half com¬ 
mercial rates, and 4.7% wholly non-commercial, all of which 
was set aside for religious programs. Secondly, Cur-Nan 
had made any number of contacts and done a tremendous 
amount of groundwork in the Brockton area, whereas there 
was no finding or evidence in the record to show similar 
activities on the part of appellant Bay State Beacon. 
Thirdly, Cur-Nan had secured the services of a well-quali¬ 
fied program director and public service program con¬ 
sultant, whereas there vras no finding or evidence in the 
record to show qualified staffing by appellant Bay State 
Beacon. These reasons do more than support the Commis¬ 
sion’s action in preferring Cur-Nan’s program proposals; 
they would make any other finding contrary to the public 
interest. 

ARGUMENT 

I 

A Decision of the Commission Is Not Reversed Unless It Is 
Shown to Be Clearly Wrong 

No principle of law is more deeply embedded in recent 
decisions of this Court and of the Supreme Court than the 
rule that a court will not upset the expert judgment of an 
administrative agency unless the latter is shown to be clearly 
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wrong; this is so whether ot not the court would itself hav^ 
reached a conclusion different from that actually arrive)! 
at by the administrative agency under review. Thus ijn 
L. B. Wilson, I tic. v. Federal Communications Commission, 
No. 9434, decided April 12, 1948, this Court, speaking 
through Chief Justice Stephens, stated the rule as follows: 
“Clearly the statutory scheme for administration of the 
Communications Act contemplates that the Commission 
shall apply its expertise in the exercise of its ‘primary 
jurisdiction’ and that after this its decision shall have ‘ad¬ 
ministrative finality,’ i.e., shall not be open to review except 
upon ‘questions affecting constitutional power, statutory 
authority and the basic prerequisites of proof.’ Cf. Roches¬ 
ter Telephone Corporation v. United States, 307 U. S. 125, 
140 (1939).” And at its last term the Supreme Court in 
Securities and Exchange Commission v. Chenery Corpora¬ 
tion, 332 U. S. 194, 209 (1947) stated the rule as follows: 
“The Commission’s conclusion here rests squarely in that 
area where administrative judgments are entitled to the 
greatest amount of weight by appellate courts. It is the 
product of administrative experience, appreciation of the 
complexities of the problem, realization of the statutory 
policies, and responsible treatment of the uncontested facts. 
It is the type of judgment which administrative agencie 
are best equipped to make and which justifies the use of 
the administrative process. See Republic Aviation Corpo 
ration v. National Labor Relations Board, 324 U. S. 793, 80C 
Whether we agree or disagree with the result reached, it i 
an allowable judgment which we cannot disturb.” See als 
American Telephone & Telegraph Co. v. United States, 29j) 
U. S. 232, 236-237 (1936); Sivayne & Hoyt v. United State^, 
300 U. S. 297,304 (1937); Shields v. Utah Idaho Cent. R. Co., 
305 U. S. 177,185 (1938); Rochester Telephone Corporation 
v. United States, 307 U. S. 125,145-146 (1939); Opp Cotton 
Mills, Inc. v. Administrator, 312 U. S. 126, 156 (1941); 
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United States v. Carolina Freight Carriers Corporation „ 
315 U. S. 475, 482 (1942); National Broadcasting Co. v, 
United States, 319 U. S. 190, 224-225 (1943); United States 
v. Detroit & Cleveland Navigation Co., 326 U. S. 236, 241 
(1945); United States v. New York Telephone Co., 326 U. S., 
638, 655 (1946); United States v. Pierce Auto Freight Lines, 
327 U. S. 515, 535-536 (1946); Federal Communications 
Commission v. WOKO, Inc., 329 U. S. 223, 229 (1946); State 
of New York v. United States, 331 U. S. 284, 326 (1947). 

The reluctance of courts to substitute judicial for ad¬ 
ministrative discretion is particularly true in cases where 
the administrative agency “has made a thorough examina¬ 
tion of the problem.. . .” Securities & Exchange Commis¬ 
sion v. Chenery Corporation, supra, 207. Thus in Missis¬ 
sippi Valley Barge Lime. Co. v. United States, 292 U. S. 282, 
287 (1934), Mr. Justice Cardozo, speaking for a unanimous 
Court, stated the principle as follows: “The judicial func¬ 
tion is exhausted when there is found to be a rational basis 
for the conclusions approved by the administrative body. 
In this instance the care and patience with which the Com¬ 
mission fulfilled its appointed task are plain, even to the 
casual reader, upon the face of its report. ” 

The wisdom of the doctrine enunciated by the cases cited 
is well illustrated by the proceedings under review. This 
proceeding began almost three years ago. Full and com -1 
plete hearings were held by the Commission at the area to, 
be served and the entire record of the proceedings below, 
including the transcript of testimony at the hearings, covers 
almost 2,000 pages. After the hearings, a proposed de¬ 
cision was issued. All parties had an opportunity to file 
briefs and present oral arguments before the Commission. 
A first final decision was reached on September 5, 1947, 
and released on September 8, 1947. Pursuant to this de¬ 
cision, intervenor Cur-Nan was issued a construction permit 
requiring it to go ahead and build its station. In order to , 
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comply with the express instructions contained in the con¬ 
struction permit, intervenor Cur-Nan entered into contracts 
and made expenditures directed toward the construction 
of its station. Despite this action by the intervenor Cur- 
Nan, the Commission, in order fully to protect the rights 
of appellant Bay State Beacon, ordered a rehearing of the 
case. Appellant had a second opportunity to present briefs 
and oral arguments. On January 12, 1948, the case wajs 
reargued before the entire Commission and the decisiob 
was again in Cur-Nan’s favor. 

What appellant is asking is that this Court reverse the 
Commission on an issue not presented by the record after 
the Commission has spent almost three years in careful and 
detailed administrative proceedings seeking to determinp 
the best qualified among competing applicants. Such actioh 
would multiply the all-too-great uncertainties of person^ 
dealing with and relying upon administrative action. Onty 
the soundest of reasons could possibly warrant such actioji 
and none has been presented by this record. 

This is the classic example of a defeated applicant before 
an administrative agency seeking to have this Court sub¬ 
stitute its judgment for that of the Commission. Threp 
times this matter has come before the Commission antjl 
never has it held for appellant. The proposed decision 
of the Commission favored a third applicant, Plymouth 
County, which has not even seen fit to challenge the Com¬ 
mission’s decision before this Court. In both the first and 
second final decisions of the Commission, intervenor Cur- 
Nan was preferred. Having been defeated three times 
before the Commission, appellant now seeks to have this 
Court substitute its judgment for that of the administrative 
agencv involved. “But it is the Commission, not the courts, 
which must be satisfied that the public interest will be 
served. . . . And the fact that we might not have made: 
the same determination on the same facts does not warrant 
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a substitution of judicial for administrative discretion since 
Congress has confided the problem to the latter.” Federal 
Communications Commission v. WOKO, Inc., 329 U. S. 223, 
229 (1946). See also cases cited pages 11, 12, supra. 

II 

! I 

The Decision of the Commission Is Not Clearly Wrong; i 
On the Contrary It Is Wholly Supported by the Record 

As has already been indicated the Commission rested 
its decision upon two entirely separate and independent 
grounds. The first was that the operation by Cur-Nan 
would have a much greater degree of integration of the 
controlling interests and day-to-day operation than would 
that of Bay State Beacon. The second was that the pro¬ 
gram policies of Cur-Nan would better serve Brockton than 
would appellant’s proposed program service. Clearly the 
decision of the Commission must be affirmed by this Court, 
if either of these two grounds is supported by the record. 
As a matter of fact, as we shall show, both grounds are 
fully supported by the record. 

i A 1 

i 

The Commission Correctly Found for Intervenor Cur- 
Nan on the Issue of Integration of Ownership and Op¬ 
eration ! 

Appellant Bay State Beacon apparently concedes that 
Charles F. Curran, the fulltime treasurer and business man¬ 
ager of the proposed Cur-Nan station, will own 60% of the 
common voting stock, and that Matthew J. Noonan, the 
fulltime general manager, will own 40% of the common 
voting stock (appellant’s brief page 12). Nevertheless, 
appellant seems to contend that this is not effective integra¬ 
tion of ownership and operation because Joseph F. Curran, 
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who provided the capital for the company, retains callage 
non-voting preferred stock. It is hard to believe that ap¬ 
pellant is serious in its contention that the common voting 
stockholders will not, in fact, control the Cur-Nan Companly 
simply because Joseph Curran holds this callable non-voting 
preferred stock. The common voting stockholders have as 
great a degree of control as if Joseph Curran simply held 
a promissory note or other evidence of indebtedness of the 
corporation. 

Appellant implies that the Commission arrived at a con¬ 
trary decision in KHTN, Inc., 3 RR 1168, but the cases are 
wholly dissimilar. In the KHTN case, one applicant, the 
loser, had issued 750 shares of voting common stock and 
750 shares of voting preferred stock. The holder of all tb|e 
common stock held one share of the preferred. The othe^ 
preferred stockholders put up all the money in return for 
their preferred stock which was, as far as the decision 
shows, non-callable as well as voting. The Commission 
referred to the common stockholder as “a bare majority 
stockholder’’ because that was exactly what he was—he held 
50.07% of the voting stock. The Commission stated that 
as far as the other applicant was concerned, there woukjl 
be participation somewhat less than fulltime in the day-to^ 
day operation and full policy determination by a resident 
owner-applicant. In comparing the two, the Commission 
stated that it considered that these facts at least did noi; 
favor the first applicant and then decided the case on other 
grounds for the second applicant. How such “bare ma¬ 
jority” control (50.07%) can be compared to the 100% 
voting control in the present case is hard to see. It comes; 
much closer to appellant’s situation (49.6%) in the present 
At any rate, as has already been demonstrated, the 


case. 


matter is for Commission determination. Incidentally, ap¬ 
pellant did not think this case was sufficiently in point to 
cite it to the Commission in its brief. 
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Two fulltime operators of the station, one on the program 
and the other on the business end, will own all of Cur-Nan’s 
common voting stock. If this is not integration of the 
controlling interests and day-to-day operation it is hard to 
know what would be. The Commission properly preferred 
this 100% integration to that of appellant, less than half 
of whose stock is held by the persons who would actually 
operate the station. 

B 

The Commission Correctly Found for Intervenor Cur- 
Nan on the Issue of Superior Program Service 

The Commission’s brief has dealt at length with this 
matter on both the law and the facts and fully supports the 
Commission’s conclusion that the program service proposed 
by intervenor Cur-Nan is superior to that proposed by ap¬ 
pellant Bay State Beacon. Intervenor has no inclination 
to take the Court’s time to repeat what is said there, and 
we shall limit this brief to a summary of our position. 

Appellant would have this Court believe that the Com¬ 
mission decided the case on one narrow point, namely, 
Cur-Nan’s lower percentage of proposed commercial time. 
Cur-Nan has no reason to doubt that this would be a proper 
ground of decision if the Commission were in fact presented 
with two applicants who were absolutely identical in all 
other respects. In such a case, the “commercial-versus- 
sustaining” issue, as the only distinguishing factor between 
rival applicants, would have to be the determining one and 
the Commission could properly conclude that the station 
with the extra sustaining time for public service programs 
would better serve the public interest than its more commer¬ 
cial rival. The fact of the matter is, however, that this is 
not the case presented here and it seems extremely unlikely, 
to say the least, that such a case of identical applicants will 
ever appear. 
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Whether or not the case that appellant seeks to conjure 
up will ever be presented to the Commission or to this 
Court, it certainly is not presented by this appeal. The 
Commission went into all aspects of Cur-Nan’s proposed 
program service—what would be broadcast, contacts and 
surveys made, proposed staff—and made the following 
findings: 

“Since June, 1945, he (Noonan) has devoted his time 
to preparing this application and making preliminary 
arrangements for establishing and operating a radio 
station. He has contacted, either personally or by 
telephone, numerous local organizations, clubs, unions, 
churches and social agencies, to discuss their needs for 
radio and to find out what they would like in the form 
of public service programs” (App. 110). j 

*•••••• 

“The applicant has scheduled approximately 53% of 
its total broadcast time for commercial programs and 
has committed itself to a maximum commercial time 
limitation of 60%. Public service sustaining programs 
will consume approximately 25% of the total time. 
About 13% of a typical day’s program schedule will be 
devoted to general news and an additional 2% of the 
time will be allotted to four five-minute local news 
broadcasts. Farm and market report programs will 
be broadcast weekdays in the early morning and at 
noon. All religious groups will be given free time; 
fraternal, business, labor, agricultural, veterans’, 
women’s, boys’, and girls’ organizations will also be 
offered sustaining time. Educational programs will 
include programs produced by the police, fire, and other 
governmental departments, medical and dental infor¬ 
mation programs, and programs dealing with the prob- \ 
lems of housewives and parents. Several programs 
have been designed for children, such as story and book j 
review programs to be produced by local librarians, i 
school round-table discussions, forum discussions on 
various occupations, and dramatic programs to be pre- 
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sented by children and teachers. Approximately 27% 
of the total time, and about 30% of the evening hours 
will be devoted to live sustaining programs. Spot 
announcements, including station break announcements, i 
will be approximately 350 a week” (App. 111-112). 

• •••••• 


“The assistant manager and program director for 
the proposed station will be James P. Higgins. He 
lives at Quincy, Massachusetts, 13 miles from Brockton, 
but will move to Brockton if he can find a place to live. 
He has been employed at Station WHDH in Boston 1 
since 1934 in various capacities, as salesman, sales 
manager, production manager, assistant manager and 
production director. He has written and produced both 
public service programs and commercial programs. 
Acting in the capacity of public service program con¬ 
sultant will be Robert C. Schimmel, who is Radio Co¬ 
ordinator in the Boston Public Schools. Mr. Schim- 
mel’s function for the Boston Public Schools is to build 
all the educational radio programs presented by the i 
Boston Public Schools. He has been the director and 
producer of many plays for radio and a number of 
plays for the stage. His work for the Cur-Nan Com¬ 
pany will be to initiate and build programs; he is to 
contact organizations and assist them in preparing 
programs for broadcasting. If this application is 
granted, he will continue as Radio Coordinator for the 
Boston Public Schools, with hours from 9 a. m. to 3 p. m. , 
but will devote up to six hours a day to the proposed 
station in Brockton” (App. 111). 

• •**••• 

“. . . Cur-Nan Company has secured the services 
of a program director and a public service program 
consultant whom we judge to be well qualified. ...” 
(App. 117). i 

Each of these findings is fully supported by the record. 

Mr. Noonan testified (App. 45, 51) that he had spent most 
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of his time since June, 1945, in and around Brockton run ¬ 
ning a little “Gallup poll” of his own, contacting groups; 
of every conceivable nature in the Brockton area and dis ¬ 
cussing their radio needs with them. He contacted anc 
offered free time, among others, to the American Legion, 
Massachusetts State CIO Industrial Union Council, Brother ¬ 
hood of Shoe and Allied Craftsmen, Rev. Thomas Bell, 
Brockton Community and War Fund, Congregation Israel, 
Brockton Family Service Association, Brockton Garden 
Club, Brockton YM and YWHA, Universalist Church of 
Beacon Street, Boston, Veterans of Foreign Wars of the 
United States, State House Branch, Brockton Girl Scouts, 
Salvation Army of Brockton, Women’s Club of Brockton, 
First Swedish Evangelical Lutheran Church, Brockton, Boy 
Scouts of America, Savanto Council, Brockton, Brockton 
Chamber of Commerce, Central Labor Union of Brockton 
(App. 46). He worked out an exhibit on proposed public 
service type programs (App. 58-62) to serve all element^ 
of the community. He obtained the services of a fully 
qualified program director, James P. Higgins, who testified 
at the hearing (App. 51-53) and of an equally well-qualified 
public service consultant, Robert C. Schimmel, who also 
testified at the hearing (App. 53-54). The record fulty 
supports the findings of the Commission quoted above, ancf 
its conclusion preferring Cur-Nan’s proposed progranl 
service. 

In contrast to this carefully worked out program struc¬ 
ture, the Commission considered what was offered by ap¬ 
pellant Bay State Beacon: 80.3% commercial programs at 
regular commercial rates, 15% public service programs avail¬ 
able for institutional sponsorship at half commercial rates, 
and 4.7% wholly non-commercial, all of which was set aside 
for religious programs. No staffing was found by the Com¬ 
mission comparable to Cur-Nan’s or otherwise nor were 
any contacts and ground work in the community found by 
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the Commission comparable to Cur-Nan’s or otherwise. 
Appellant has not even suggested that such findings should 
or could have been made and there is nothing in the record 
that would support such findings. Nothing was shown by 
appellant except a general program structure and this 
demonstrated an overwhelming desire to sell as much time 
and make as great a return as possible rather than to serve 
the people of Brockton. Under these circumstances, the 
Commission, far from making a finding lacking “the basic 
prerequisites of proof” (L. B. Wilson, Inc. v. Federal Com¬ 
munications Commission, supra) made the only find¬ 
ing it possibly could, namely, that the program of Cur-Nan 
would better serve the Brockton area than would that of 
appellant Bay State Beacon. 

CONCLUSION 

The Commission’s decision was taken after long and 
careful proceedings and is supported by the record both as 
to integration of ownership and management and proposed 
program service. It is respectfully submitted that the 
Commission’s action should be affirmed and the appeal dis¬ 
missed. 

Respectfully submitted, 

Cub-Nan Company 
By Joseph L. Rauh, Jr. 
Leon J. Kowal 
Irving J. Levy 
William W. Kramer. 
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IN THE 


United States Court oi Appeals 

for the District of Columbia Circuit. 


No. 9766. 


BAY STATE BEACON, INC. Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, j 

Appellee, 

CUR-NAN COMPANY, Intervenor. [ 


REPLY BRIEF FOR APPELLANT. 


In this appeal, appellant has stated the issue to be: 

“whether among competing applicants otherwise quali¬ 
fied, the Commission may base its decision upon a quan¬ 
titative analysis of the amount of time to be devoted by 
each to commercial programs”. (Appellant’s Brieif, 
P-5). j 

Both the appellee and the intervenor deny that this is th^ 
issue; they assert that the Commission’s Decision was n^t 
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based upon “a mere quantitative analysis of the amount of 
time to be devoted to commercial programs by the compet¬ 
ing applicants”. (Commission’s Brief, p. 3; Cur-Nan 
Brief, p. 8). i 

The reasons for its action set forth in the Commission’s 
Decision are controlling, of course. They may not be modi¬ 
fied or supplemented in the Brief. 

Securities Commission v. Chenery Corp. 318 U. S. 80 
(1943) Mississippi River Fuel Co. v. Federal Power i 
Commission 82 App. D. C. 208, 224. 

And the reasons set forth in Conclusion 3 of the Commis¬ 
sion’s Final Decision (Joint Appendix pp. 116-8) seem to be 
perfectly clear: 

“3. Concerning the stated program policies of the re¬ 
spective applicants, we are of the opinion that the pro¬ 
posals of Cur-Nan Company will better serve Brockton 
than will those of either Plymouth County Broadcast¬ 
ing Company or Bay State Beacon, Inc.” 

The Commission then proceeds to compare the plans of 
Plymouth County Broadcasting Company and Cur-Nan 
Company in the following language. 

“We give weight to the fact that Mr. Killgore, a non¬ 
resident of Brockton, prepared most of the proposed 
program schedule as well as the application of Ply¬ 
mouth County Broadcasting Company in approxi¬ 
mately two weeks, whereas Mr. Noonan of Cur-Nan 
Company spoke to many Brockton groups and individ¬ 
uals and conducted a survey of Brockton’s radio needs 
over a period of several months before his company 
formulated its program plans. Furthermore, Mr. Noo¬ 
nan will be able, as general manager of Cur-Nan’s pro¬ 
posed station, to consummate with the Brockton groups i 
which he approached plans for broadcasting the Cur- 
Nan Company’s proposed programs, while Mr. Kill- 
gore will have no part in the management of Plymouth 
County Broadcasting Company’s proposed station. In 
addition, Cur-Nan Company has secured the services of 
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a program director and a public service program I con¬ 
sultant whom we judge to be well qualified, whereas 
Plymouth County Broadcasting Company has no| yet 
selected any of its executive staff. We consider, there¬ 
fore, that even though the programs proposed by tjhese 
two applicants appear somewhat similar in formatl the 
more detailed study and planning undertaken in ;pre- 
paring the Cur-Nan proposal and the qualified key per¬ 
sonnel selected to carry it out create greater assurance 
that the Cur-Nan Company will offer a program |ser- 
viee more nearly designed to meet the community's 
needs and desires than will Plymouth County Broad¬ 
casting Company”. 

Next the Commission contrasts the program plans of Bay 
State Beacon, Inc., and Cur-Nan Company in these words: 

“Upon comparison with the program policies of Bay 
State Beacon, Inc., the program plans of Cur-Nan Com¬ 
pany stand out as superior in that they provide fdr a 
maximum limitation on commercial programs of 6|0 c /o 
of total broadcast time whereas Bay State Beacon, I]nc., 
has established a maximum limitation of 80 c /o on ordi¬ 
nary commercial programs and 15 c /o on programs avail¬ 
able for “institutional” sponsorship (which willS be 
broadcast with or without sponsorship). Cur-Nan Com¬ 
pany is thus committed to reserving at least twice! as 
much sustaining time as Bay State Beacon, Inc., with 
which to achieve overall balance of program subject- 
matter and form, and to experiment with new types of 
programs. For this reason, we consider that the pro¬ 
gram proposal of Cur-Nan Company will better seifve 
the Brockton area than will that of Bay State Beacon, 
Inc.” 

That portion of Conclusion 3 in which the Commissi|on 
discusses Plymouth County Broadcasting Company m^y 
have been intended as a qualitative comparison. But tl|at 
portion of Conclusion 3 in which the program plans of Ci|ir- 
Nan Company and Bay State Beacon, Inc., are contrasted! is 
limited strictly to a quantitative comparison of commercial 
time. 
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Corroboration of the fact that the Commission intended 
to deny the Plymouth County Broadcasting Company appli¬ 
cation upon one ground and to deny appellant’s applica¬ 
tion upon an entirely different ground is available from an¬ 
other source. At hearings before a Subcommittee of the 
House Committee on Appropriations on January 15, 1948, 
the following statements appear at page 975 of the printed 
transcript: 

“Mr. Wiggleworth (addressing the Commission). I 
would like to know’ for the record w’hether any member 
of the Commission wdio participated in this final deci¬ 
sion (upon the Brockton applications) w T as approached 
by any Senator or any Member of Congress, or other¬ 
wise politically, and also exactly what the reasons were 
which vou state wrere not in the nature of additional 
evidence and in the nature of factors which were 
pointed out in the exceptions and as developed in oral 
argument which led to the reversal of that decision. 
Supply that, please, for the record. 

(The matter referred to is as follows:) 

Statement re Brockton, Mass., Case 

“Since the hearing, Commissioners Walker and Jones 
have stated that they were not contacted by any Sen¬ 
ator, Member of Congress, or otherwise politically in 
regard to this case. It was not possible to contact 
Commissioner Webster, who is aboard ship on his w’ay 
to London to attend an international conference. 

“In its proposed decision in this matter, adopted 
March 24, 1947, the Commission proposed to grant the 
application of Plymouth County Broadcasting Co. and 
to deny the competing applications of Bay State Bea¬ 
con, Inc., and the Cur-Nan Co. After a review of ex¬ 
ceptions filed to this proposed decision and oral argu¬ 
ment thereon, the Commission reversed this decision 
and issued a final decision, adopted September 5, 1947, 
granting the application of Cur-Nan Co. and denying 
the two conflicting applications. Upon consideration 
of a petition for rehearing which alleged, among other 
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matters, that the Commission had improperly arrived 
at its final decision because a Commissioner had par-j 
ticipated in the final decision who had not heard the 
oral argument, the Commission set aside this final de¬ 
cision and ordered further oral argument, permitting 
the parties to file briefs in support of such argument. 
Following this further oral argument, the Commission, 
on January 12, 1948, adopted a final decision granting 
the application of Cur-Nan Co. and denying the two 
competing applications. This second final decision does 
not alter the first final decision except in minor par¬ 
ticulars. 

“In both the proposed and final decision, the Com¬ 
mission considered that the application of Bay State 
Beacon, Inc. should not be granted on a comparative 
basis with the other two applications in this proceed¬ 
ing primarily because the applicant contemplated 
broadcasting as much as 95.3 percent commercial pro¬ 
grams, with only 4.7 percent of its time specifically 
reserved for sustaining programs. 

“In its proposed decision the Commission preferred 
Plymouth County Broadcasting Co. to the Cur-Nan Co. 
primarily on the grounds that the four principal stock¬ 
holders of Plymouth County had long been residents 
of Brockton and had shown familiarity with the needs 
of the community, whereas none of the three stock¬ 
holders of the Cur-Nan Co. resided in Brockton or had 
any substantial connections or interests in the com¬ 
munity, with the consequent likelihood that the Cur- 
Nan Co. would not be as responsive to Brockton’s 
needs, despite the fact that the controlling common 
stockholder would move to Brockton and the two hold¬ 
ers of all of the common stock would actively partici¬ 
pate in the day-to-day operation of the station. 

“After considering each of the two oral arguments in 
this proceeding and the various exceptions of briefs 
filed in connection with its arguments, the Commission 
in both final decisions preferred the application of Cur- 
Nan Company to that of Plymouth County. In reach¬ 
ing its final decision, the Commission reconsidered its 
former conclusion as to the weight to be given the fact 
that the two stockholders of the Cur-Nan Company, 
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who together would own 100 percent of its common 
stock, would participate full time in the day-to-day 
operation of the station and that a 60 percent common 
stockholder would move to Brockton and establish resi¬ 
dence. These facts were compared with the fact that 
92 percent of the stockholders of Plymouth County 
were residents of Brockton, but only one minority 
stockholder of that company would devote full time to 
the operation of that applicant’s station. From this, 
the Commission, concluded that the Cur-Nan Co. of¬ 
fered greater assurance than Plymouth County that 
the station -would be operated in the interests of the 
community and public.” 

If the Commission’s action is to be justified, therefore, it 
must be defended upon the narrow grounds of the Decision. 

Respectfully submitted, 


October 15, 1948. 


BAY STATE BEACON, INC. 
By Philip J. Hennessey, Jr. 
Segal, Smith & Hennessey, 
816 Connecticut Avenue, 
Washington 6, D. C., 

Its Attorneys. 
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